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REPORTS 
CASES ARGUED AND DETERMINED 
AT 


JUNE TERM, 1838 


HAGAN, et al. vs. CAMPBELL AND CLEAVELAND. 


The rights of riparian proprietors, depend upon the fact, whe- 
ther the land is bounded by a river where the tide ebbs and 
flows : or whether it lies along a stream above tide water. 


. In the first case, the right of the owner to the soil, at com- 


mon law, extends to high water mark, only. 


. The shore below the common tide, belongs to the publie : 


though by grant, it may become vested in the citizen. 


. The rule, that a country bounded by a river, extends to the 


point of low water, it seems, does not apply to the case of a 
grant by the public, to an individual. 


At common law, the grantee of lands, (from government,) 
bounded on tide water, is not allowed to extend his riparian 
rights beyond ordinary high water mark :—such grants are 
construed favorably to the grantor, as a trustee for the pub- 
lic ; and no alienation will be presumed, not clearly expressed. 


6. Riparian proprietors are entitled to all accessions made, to the 





lands granted, either by the retreating of the river from its 
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former limits ; or by the slow and secret deposit of sand, or 
other substances. 





7. The beds of navigable streams, as well as the sea, are the 
property of the public: and if, by the instantaneous casting 
up of sand, or other substauces, the water is thrown back, and 
an addition is made to the land—the public may claim the ac- 
cession. 


8. Secus, if the accession be slow and secret, when it becomes 
the property of the owner of the adjacent lands. 


9. Where the term “river,” is used ina grant, as a boundary— 
high, or low, water mark must be intended——not a middle 


point. 


10. A plat or plan of survey may be referred to in a grant, and 
become part of it ;—showing the proper lines, and ascertain- 
ing the locality, 


11. Where a line is described in a grant, as running towards one 
of the cardinal points, it must run directly in the course, un- 
less controlled by some object. 


12. And where the distance marked out in a plat, can not be in- 
cluded by allowing the lines to deviate, the grant which refers 
to the plat, must be construed to mean, that the lines shall be 

, extended without a variation of course. 


13. Ignorance of fact by a grantor, in regard to assertions in a 
grant, describing undeserved merit to the grantee, will not 
control the language of the grant, or limit its operation in fa- 
vor of one, not claiming under a subsequent grant from the 
same source. 


14. Where, in a grant of lands, bounded by a river, a free pas- 

ge or road is reserved,—such reservation does not prevent 

the freehold of all the lands embraced in the grant, from vest- 

ing in the grantee ; or limit his riparian rights :—the use of 
the road only is reserved. 


15. It seems, that where accretion is made impracticable, with- 
out the authority of government, by the labor of a third per- 
son,—excluding the water from its former limits,—such third 























THE SUPREME COURT OF ALABAMA. 11 


Hagan, et al. rs. Campbell and Cle aveland. 


person isa trespasser, and can derive no profit from ve labor : 
In such ease, his labor inures to the benefit of the riparian 

I 
proprietor. 


16. The grant made by the British gove rnment, in seventeen 
hundred and sixty-seven, to Willian: Ric hardson, of a cer- 
tain tract of land m the district of Mobile, on the westside of 
the river Mobile, conferred on the grantee, in that grant, a ti- 
tle to high water mark, only. 


17. But the confirmation of that grant to John Forbes & Co. in 
eighteen hundred and seven, conveyed to the grantee, all the 
lands lying reast of the original tract. to the channel of the ri- 
ver. 


18. And to embrace a// the intervening soil. the north and south 
lines of the original traet,—-held, properly to run, without va- 
riation of course, trom high water mark, to the margin of the 
channel. 


19. By these grants, and each of them, there was conferred up- 
on the grantees, or their assignees, the right to the gradual in- 
crease of soil by the receding of the river. 


20. Whether one, who does not own lands, adjacent to a river, 
where the tide ebbs and flows, may, for the benefit of com- 
merce, erect a wharf or other improvement, between high and 
low water mark, guere. 


21. Though it is clear, no part of such erection can rest on the 
land of another person, nor can the latter be excluded from 
the use of the water, or be denied, his riparian rights. , 


This was an action of trespass to try title, prosecuted 
by the plaintiffs in error, in the Circuit court of Mobile 
county; and tried before Harris, J. The plea was, not 
guilty; and issue being joined, a verdict was rendered 
in favor of the defendants. 

From a bill of exceptions taken at the trial, it appear- 
ed that the plaintifis gave in evidence to the jury, a grant 
and survey, (a copy of which accompanied the bill,) and 
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proved that the same had been confirmed by an act of 
Congress, of the third of May, eighteen hundred and 
nineteen, and deduced title to themselves by mean con- 
veyances under the grant. It was proved that the de- 
fendants had, before the commencement of the action, 
built a wharf upon the ground, for the recovery of 
which, the same was brought, and at the institution of 
the suit, held the possession. It was also shewn, that at 
the date of the grant, the ground occupied by the defen- 
dants was covered with the water of the river or bay of 
Mobile ;—whether the ground ever had been uncovered 
by water, was not clearly shown, inasmuch as the evi- 
dence was contradictory. Evidence was adduced to 
show that John Forbes & Co. the original grantees, had 
reclaimed, by ditching and otherwise, a portion of the 
land originally covered with water, but it did not show 
that their reclamations extended to the wharf and land 
in possession of the defendants. Evidence was offered 
by the plaintiffs, tending to show that the southern 
boundary of the tract embraced by the grant, if extended 
to the channel of the river Mobile, in the same direction 
in which it strikes the water, would include the land 
and wharf occupied by the defendants, but evidence was 
given by the defendants, showing that the wharf and 
land sued for, lay below astraight line drawn from the 
point where the southern line struck the river at high- 
water mark and the channel of the river, and if a line 
Was run from that point at high-water mark, directly 
to the channel, the land in controversy would not be em- 
braced. 

“The court instructed the jury, that by the terms of 
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the grant, the eastern boundary of the tract is.the river. 
Its termination is a question of law. <A grant extending 
to the river, Where the tide ebbs and flows, terminates 
at high-water mark, unless by its terms, it be extended 
further. ‘The land between high and low-water mark, 
that is, between the flow and ebb of the tide, belongs to 
the sovereign, and does not pass by a grant, unless spe- 
cially given. Such lands as you may find to have been 
drained by John Forbes & Co.. and to have been reclaim- 
cd, passed by the grant. If, from the evidence, you be- 
lieve that the land for which this suit was brought, was 
at the date of the grant covered by the waters of the 
river or bay of Mobile, and that it was not subsequently 
reclaimed by the plaintiffs, nor those under whom they 
Claimed, and that by the terms of the grant, it was not 
extended further than to the river Mobile; then it is the 
opinion of the court, that the plaintiffs have no right to 
recover the premises in question. ‘The court instructed 
the jury, that the land lying between high and low-wa- 
ter mark, that is, between the ebb and flow of the tide, 
did not pass by the grant under which the plaintiffs 
claim, but that if the land, which, at the date of the 
grant, lay between hizh and low-water mark, that is, 
between the ebb and flow of the tide, had been reclaim- 
ed by the grantees, so that the water of the said river 
Mobile had been excluded from it, in that case, the plain- 
tiffs might recover the land thus reclaimed, by virtue of 
the grant.” ‘Tl'o all which, the plaintiffs excepted, &c. 
The grant referred to, in the bill of exceptions, was 
dated at Pensacola, the twenty-fifth day of September, 
eighteen hundred and seven, and made by the Intendant 
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of the Province of West i‘lorida, to John Forbes § Co. 


By this grant, it was shown that the British government, 
in seventeen hundred aud sixty-seven, granted to William 
Richardson, a tract of land situate in the District of Mo- 
bile, on- the west side of the river Mobile. ‘That in se- 
venteen hundred and seventy-four, Pantan, Leslie & Co. 
purchased of William Richardson, the tract embraced by 
the British grant, and that Jolin lorbes, (a partner of the 
house of Pantan, Leslie g* Co., then continued under the 
firm of John Forbes & Co.) by his memorial to the tribu- 
nal of the Intendancy of \\ est Florida, asked a confirma- 
tion of histitle. ‘he grant, aficr reciting the reference 
of the memorial aid its accompanying documents, to the 
appropriate officers of the Spanish government, and their 
action thereupon, proceeded as follows: 

at this house, John Forbes 


“It is therefore declared ti 
& Co. should be protected, as by the present decree they 
are protected, in the possession of the said tract of land, 


4 


so that in no time to come they can be molested or dis- 
turbed in their possession of the same, on account of its 
being royal domain: with which intention, the corres- 
ponding title should be issued to them in the ordinary 
form, and consequentiy, the “plat” or figurative plan 
made by Don Josef Collins, the assistant surveyor, to be 
corrected, as is done by Don Vincente Sebastian Pintado, 
the surveyor-general of this province, in the copy which 
he has made of it, with the certificate which follows ; 
by which it appears that the two hundred and sixty- 
three English acres, reduced to the geodetic measure of 
this province, compose three hundred and ten arpents, 
seventy-seven and one-cighth perches of Paris, consisting 
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of eighteen lineal perch of said city, and one hundred 
superficial perches to the arpent, superficial measure, ac- 
cording to the reccived custom of these provinces; and 
by the process of survey made the second of May, eigh- 
teen hundred and two, by said Collins, it is shewn that 
the tract of land in question is situate in the district of 
Mobile, on the west side of the river, a quarter of a 
league, more or less, to the north of the fort, and termi- 
nated by the bank of said river on the east side, and 
bounded onthe north by jiands of Jeremiah Terry, said 
now to be royal domain, on the south by vacant lands, 
and a lot belonging to said house, (Jolin Forbes & Co.) 
and according to information on the west by lands of 
G. Fisher and others, which are said to belong to 
the royal domain: and although in the foregoing plan, 
copied from the original made by Don Josef Collins, 
there is an error in the reduction of acres into arpents, 
supposing two hundred and eighty of the last to be equal 
to two hundred and sixty-three of the first; as also an 
error in the superticies of the trapezium, which figure 
said land represents: which, according to its dimensions, 
contains two hundred and ecighty-seven arpents. Never- 
theless, it must always be understood, in order that it 
may never operate to the prejudice of the party interest- 

ed, that the said two hundred and sixty-three English 

acres, are equal to tlic three hundred and ten arpents 

seventy seven and one-eighth perches aforesaid, as cal- 

culated by the surveyor-general; and the distance, in 

the plat marked out, as being from the river to the li- 

mits (east) of the land, and left unsurveyed at that pe- 

riod, being impassable, has since been rendered useful, 
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by the owners having ditched and drained the same, and 
which they are to receive in compensation for the above 
mentioned error: with the reserve, however, of leaving 
a free passage on the bank of the river. without alter- 
ing the figure of said tract on the other side. Where- 
upon, exercising the power which the King, our Lord, 
(God preserve him.) has confered on me in his royal 
name, I confirm and ratify, to the before mentioned 
John Forbes & Co., the possession of the three hundred 
and ten arpents and seventy-seven perehes and one-eighth 
of land, which are superficial, and contained in the plat, 
number one thousand eight hundred and nine, with 
the correction made by the surveyor-general, in or- 
der that they may, as their own property. possess, sell, 
or dispose of the same, at their own free will and plea- 
sure, (provided it does not interfere with the claims of a 
third party.) with the condition that they have to ob- 
serve and comply with the land regulations made and 
published by this Intendancy. on the seventeenth of Ju- 
ly, seventeen hundred and ninety-nine, or as far as it 
relates to the local situation and quality ofthe land. In 
testimony, &c.” 

The copy of the survey corresponded With that describ- 
ed in the grant, both as to its number. and the figure of 
the tract. On it were traced lines, shewing the eastern 
boundary of the British grant, and from the points 
where the northern and southern lines strike this boun- 
dary, they were continued without deflection, to the 
channel of the river. And the marsh or flat lying be- 
tween the channel and the high water mark in seventeen 
hundred and sixty-seven, wasclearly described in the plat. 
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[In order to elucidate the case, the Reporter has added 
a copy of the plat, taken from the Spanish grant, made 
part of the bill of exceptions. 

By act of Congress of 1819, all claims to land, founded 
on complete grants from the Spanish government, repor- 
ted to the Secretary of the Treasury by the commission- 
ers from the districts east and west of Pearl river, &e. 
were recognised and declared valid—(See 3 Story’s U. S. 
Laws, 1748, s. 1, 2.] 
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Hopkins, for plaintiffs in error. 
Thornton, contra. 


Hopkins, for plaintiffs in error, relied on the following 
points: 

1. That the Spanish grant made low-water mark the 
eastern boundary of the tract—(Co. Litt. Tit. Confirma- 
tion, Lib. 3 ch. 9, sec. 515, note 1, page 295; and sec. 
521, note 1, page 297; 6 Cowen, 281; 4 Com. Dig. (E. 
12) 546, and (G. 4) 54. 

2. That the effect of the direction in the grant, to pre- 
serve the figure of the tract, is to continue the northern 
and southern lines to the channel of the river, in the 
same direction, in Which they run to the high-water 
mark—(1 John. 156; 5 Wheat. 375; 6 Cranch, 237. 

3. If the eastern limit of the tract had not been chang- 
ed by the Spanish grant, the grantee would have a right 
by accretion, to all the land which might be left, below 
the original high-water mark, and above what might 
become at any time the high-water mark, by achange 
of the high and low-water marks; but the right to such 
accretion is merged by the Spanish grant, into the right 
of the sovereign, to all the land there may be at any 
time above what may be low-water mark—(10 Peters’ 
R. 662, 717, 721.) 

4. If there had been a junior grant to the river, the 
effect of Which, would make high-water mark the eas- 
tern boundary, a claimant under it could not, under any 
circumstances, acquire by accretion, any of the land be- 
tween high and low-water marks, which lay within the 
previous grant to Forbes & Co., because such land had 
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been previously granted, before the junior grant was 
made, and consequently, before the title on which the 
right of accretion depends, was conveyed to the junior 
grantee. A government may grant to low-water mark ; 
and if sucha grant be made, itisa grant of every thing 
which a government is capable of granting; and the 
right of accretion upon a junior grant in a direction to 
interfere with the previous absolute grant of the same 
land, cannot be conferred. ‘The government could not, 
by express terms, give the land between high and low- 
water marks, toa junior grantee, which had been pre- 
viously granted to another, and such land can never be 
acquired by a junior grantee, in virtue of the right of ac- 
cretion. 

5. After a grant to sucha river, the sovereign cannot 
grant the land between high and low-water marks to a 
third person, as such a second grant would destroy the 
right of accretion, and deprive the first grantee of his 
river front. But in this case, a junior grantee of land 
bounded by the river, might know, and had constructive 
notice of the fact, that he could never acquire by accre- 
tion any thing in a direction, to interfere with the land 
between high and low-water marks, previously granted 
to Forbes & Co. 


Thornton, for defendants in error. The whole ques- 
tion, in this case, depends on the construction of the 
grant to the plaintiffs, as to the extent and direction of 
the southern boundary line. The question of fact is set- 
tled by the bill of exceptions, that the locus sued for, is 
below the southern line of the plaintiffs’ grant, if exten- 
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ded at right angles to the channel of the river, from where 
it struck the water; aud is not included in the grant 
thus bounded and deiined. 

The argument of the plaintiffs counsel is, that the 
grant is tothe channel of the river, including all water 
and land, between its nothern and southern lines—ezten- 
ded in the same unrdeviating course, from their commence- 
ment, as in the old Iinglish grant, to the channel of the 
river. 

We contend for the 

First—That the last, or supplemental grant, contain- 
ed, in addition to What was embraced by the first, such 
lands as had been actually reclaimed by the grantees, at 
the date of said supplemental grant. If this construc- 
tion should be accorded, the proof was, that the land thus 
reclaimed was all above, or north of the ground sued for. 
For this point, we merely ask the attentive examination 
by the court, of the whole grant. 

Secondly—We contend, that if the grant was intended 
to embrace Water, or ground covered with water, as 
Well as actually reclaimed ground, then it was only 
such space, as would be contained between the northern 
and southern lines extended to the river, which is made 
the eastern boundary expressly, but that the grant there 
stopped; and that the right of riparian proprietor only, 
attached for any thing beyond the river to the eastward, 
and towards the channel. 

The court below, as [ understand it, (and so it seems 
the opposite counsel understand the charge.) recognised 
the right of the riparian proprietors, as to all reclama- 
tions in fron/of his land; but charged that the grant 
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extended only to the river as its eastern boundary, that 
is, to high-water mark. ‘The error imputed to the court 
below, is refusing to charge, that the grant ought to be 
construed, as if it had expressly said, that the grantees 
should have and possess all the land and water contain- 
ed between the north and south lines of the original 
grant, exiended in the same unvarying course throughout 
their whole extent, to the channel of the river. Now, 
admit that the sovereign can grant the shore, that is, the 
space between hich and low-water mark. and the awater 
of theriver to the channel,-- which it would seem has been 
done, and sustained by the English Judges; yet, by all 
the authoritics, nething can be taken by intendment, 
against the sovereign in his grants; but they must be 
construed strictly—(6 Peters’ R. 758; Dyer a 362, a; 
Cro, Car. 518; 11 Peters’ R. 421.) 1 feel assured, that 
the express terins of the grant do not go to the extent 
contended for. <All the purposes and motives of the 
grant, as declared on its face, are accomplished without 
this construction ; and it is so unjust, that it ought not 
to be presumed to have been intended, even if it could be 
supported by intendment. The benefit of the water isa 
natural advantage, intended for those who own the con- 
tiguous soil, or éerra jirma, and ought to belong to all 
who border upon it, in proportion to the extent of that 
border. In the nature of things, the riparian proprietor- 
ship has reference to the water, and not to the shape or 
quantity of land extending back from the marginal ba- 
sis. Ifthe rights of the riparian proprietor are refera- 
ble to the fact of his owning the contiguous land, that 
is, as arising from such ownership of the marginal soil — 
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then the absurdity of the doctrine, that those rights are 
at all dependent upon, or to be affected by, the course of 
his other boundary lines, can be easily exposed. Sup- 
pose, at the bend of ariver, the marginal proprietor, A, 
should claim the extension of his lines in the same 
course, as when they strike it, as in the following dia- 
gram* 





he would deprive all the reparian owners, B, C and D, of 
any rights of accretion, piscary, waifs, &c. though they 
are liable to have all their property swept off by the 
stream, from all benefit of which, they are thus exclu- 
ded. Now, by the rule for which we contend, and seek 
to apply to the case in hand, no such inequality in the 
enjoyment of the advantages of nature will result. 

For the principles applicable to artificial improve- 
ments, as were the wharf, &c. of the defendants, see An- 
gel on Tide Waters, page 125 to 163. 


*Note.—In reference to the ingenious position of T'hornton, of 
counsel for the defendants in error, as explained by the diagram, it is 
not understood, that this case settles the doctrine of riparian rights, as 
they stand uncontrolled by the express terms of a grant. What might 
be the decision in a case where the boundary of land was high-water 
mark, and where no grant of land below that point, was made,—is yet 
unsettled. The argument of Thornton would certainly present a strong 
view, if the court were called upon to settle the riparian rights of seve- 
ral owners, by the principles of relative justice: But in the present case, 
the right of the plaintiff in error was derived from the express terms of 
the grant; and therefore settled upon its construction alone. 
REPORTER 
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COLLIER, ¢ J.—In order to a solution of the ques- 
tions of law arising upon the record, we will inquire— 

First—What was the true eastern boundary of the 
land embraced in the grant made by the British. govern- 
ment? 

Second—What was the additional extent of the confir- 
matory grant made by the Spanish authorities ? 

First—The record contains no copy of the British 
grant, and to ascertain its terms, We must refer to that 
made by the Spanish authorities, in which it is recited. 
From that, it appears that the land was situated in the 
then district of Mobile, “on the west side of the river Mo- 
bile.” 

The rights of riparian proprictors are diverse, de- 
pending upon the fact, whether their land is bounded 
by ariver, where the tide ebbs and flows; or whether it 
lies along a stream above tide water. In the former 
case, the right of the owner to the soil, according to the 
common law, extends but to high-water mark—(3 Kent’s 
Com. 344, and Angell on Tide Waters, 68.) The shore 
below the common tide belongs to the public, though by 
grant, it may become the property of the citizen—(3 Ib. 
347.) But in Arnold vs. Mundy, (1 Halsted’s R. 1,) it was 
determined, that a grant of land lying upon navigable 
water, reached only to high-water when the tide was at 
its flow, and to low-water mark when it had receded, 
thus diurnally changing the extent of the owner's right. 
And in Handley’s lessee vs. Anthony, (5 Wheat. R. 374,) 
the court considered that the cession by Virginia to the 
United States, of all her right to the territory “situate, 
lying and being to the north-west of the river of Ohio,” 
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was a relinquishment of title to the land lying above 
low-water mark on the north-western bauk of that 
stream, and the case would not be varied, “if, instead of 
an annual and somewhat irregular rising and falling of 
the river, it wasa daily and almost regular’ ebbing and 


> 


} } 4 


flowing of the tide.” The rule, that a country bounded 
by ariver would extend to low-water mark, “has (say 
the court) been established by the common consent of 
mankind. It is founded on common convenience.” 
Whether the rule recognised in that case. would have 
have been considered applicabie to a grant made by the 
public to an individual, the opinion does not inform us-- 
but we suppose that it wouid not. 

It is, however, unnecessary to enquire. What has been 
the course of judicial decision in the United States upon 
this subject; for the grant of seventeen hundred and 
sixty-seven, Must be expounded witha reference to the 
English common law, as applied in Great Britain and 
her dependencies. And that system of jurisprudence, 
according to all authority, does not allow the riparian 
owner, under a grant from government, of lands bounded 
on tide water, to go beyond ordinary hizh waiter mark— 
(Storer vs. Freeman, 6 Mass. R. 455: Cortelyou vs. Van 
Brundt, 2 Johns. R. 557.) ‘The rule which determines 
this to be the extent of the granteec’s interest, is founded 
upon the principle, that such grants are construed most 
favorably for the sovereign; and derives force from the 


7 


consideration, that public grants are made by a trustee 
for the public, and no alienation should be presumed, 
that was not clearly expressed. 


Though the proprietor or his assisnecs under the 
® P. | 
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British grant, acquired no title to the soil lying between 
high and low-water mark, yet they were entitled to all 
accessions made to their land, either by the retreating of 
the river from its former limits, or by the slow and secret 
deposit of sand or other substances, so as to leave the 
soil theretofore inundated, uncovered by water—(Angell 
on Tide Waters, 68; 3 Kent's Com 3544, et post.) 

In New Orleans vs. the United States, (10 Peters’ R. 
717,) “the question is” said to be “well settled at common 
law, that the person whose land is bounded by a stream 
of water which changes its course gradually by alluvial 
formations, shall still hold by the same boundary, inclu- 
ding the accumulated soil. No other rule can be applied 
on just principles. Every proprietor whose land is thus 
bounded, is subject to loss by the same means which may 
add to his territory; and as he is without remedy for 
his loss in this way, he cannot be held accountable for 
his gain.” The beds of navigable streams, as well as 
the sea, belong tothe public. And if by the instantane- 
ous casting up of sand or other substances, the water is 
thrown back and an addition made to the land, the 
sovereign may claim the accession, upon the ground that 
it was but a part of the bed of the river or sea, of which 
he was the proprietor. But if the increase was occa- 
sioned by a process so slow and secret, as renders it im- 
possible to discover how much is added in each moment 
of time, it belongs to the proprietor of the land to which 
the addition is made—(Angell on Tide Waters, 68; 3 
Kent’s Com. 345; and the King vs. Lord Yarborough, 3 
Barn. §> Cress. R. 91.) The civil law, from which the 
common law on this subject is copied, says, “what the 
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river adie by alluvion to your estate, becomes yours by 
the law of nations. Alluvion isalatent increase. That 
seems to be added by alluvion, which is so added by de- 
grees that you cannot know how much in each moment 
of time—(Angell on Tide Waters, 69.) And to the same 
effect is the very learned and elaborate argument of Mr. 
Livingston, (and the cases therein cited,) in regard to the 
Balture at New Orleans—(2 Am. Law Journal, 326, 330.) 
Without extending to greater length our enquiries 
upon this branch of the case, we think it is sufficiently 
shown that the British grant only conveyed to its gran- 
tee atitle to the land above high-water mark, with a 
right to the gradual accessions by alluvion, &c.—(Bullock 
vs. Wilson, 2 Porters’ R. 436; see a note by the Reporter, 
6 Cowen’s R. 536, 541, ef post; and 10 Peters’ R. 662.) 
Second—The Spanish grant, after stating the bounda- 
ries of the land conveyed by the British government to 
William Richardson, and that it lies on the west side of 
the river Mobile, and is “terminated by the bank of said 
river on the east side’—-shows a deficit in the number of 
acres proposed to be granted, and continues, “ Neverthe- 
less it must always be understood, in order that it may 
never operate to the prejudice of the party interested, 
that the said two hundred and sixty-three English acres 
are equal to three hundred and ten arpents, seventy-seven 
and one-eighth perches aforesaid; and also that the dis- 
tance described in said plat or plan of survey between 
the river and the limits (east) of the tract, and which 
was left at the time unsurveyed, it being then impassa- 
ble, has since been rendered useful by the owners having 
ditched and drained the same. and which they are to re 
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ceive in sileiniation for the above-mentioned error, 
with the reserve, however, of leaving .a free passage on 
the bank of the river, and without altering the figure of 
the tract on the other side,” &c. Here is a clear grant 
of all the soil lying between the tract first granted and 
the river, designated upon the plat or plan of survey ac- 
companying the Spanish grant. Where the term “river” 
is used as a boundary, either high or low-water mark 
rnust always be intended, and not some middle point. 
The land embraced by the British grant is “terminated 
by the bank of said river (Mobile) on the east side,”’—by 
the “east side,” we are to understand the eastern bounda- 
ry of the tract, and not the eastern margin of the river. 
It is, then, clear, beyond ie NNI that the grant of 
seventeen hundred and sixty-seven, extended to the river, 
which, as already shewn, was high-water mark. 

The grant of eighteen hundred .and seven, reaches not 
only to the eastern limits of the first grant, but embraces 
“the distance in the plat marked out as being from the 
river to the limits east of the land, and left unsurveyed 
at that sw (1767) &e. and which they (John Forbes 
& Co.) are to receive in compensation for the above-men- 
tioned error,’ &c. Here, again, “the limits east of the 
land,” mean the eastern boundary of the British grant— 
“the river” evidently refers to some point below high- 
water; forif high-water niark were intended, there 
would have been nothing additional granted, as the first 
grant extended thus far. 

If all the soil lying east of the British grant and the 
channel of the river, had been expressly granted, there 
then could have been no controversy as to the extent of 
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the claim of Forbes » And is not their title as 


clearly made out by the proof, as it would. then have 
been? The marsh iving between the land covéred by 


s2 


the grant of seventeen hundred and sixty-seven and the 


river, is described in a plat or plan of survey accompany- 
ing, and made pari of the srant of eighicen hundred and 
seven, and together with the land embraced by the for- 
mer grant, is ail conve ito the grantees. ‘This marsh 
either then was, or had been subject to inundation by the 
flowing of the tide, aud by the manner in which it is 
described in the p/af. must have been at least a part of it 
below high-water mark in cighteen hundred and seven. 
Here, then, the Spanish government. in terms not at all 
dubious, have granted the soil bezivcen the original tract 
and the river, ‘Vine original tract, we have seen, had for 
its boundary on the east. high-water mark. What dis- 
tance, then, could have been described in the plat or plan 
of survey, but tue land Iving between high-water and 
the channel of the river? Pesides, the copy of the sur- 
vey accompanying the record, indicates as clearly as 
possible that the intervening space was marsh or flat 
land, partially inundated, and that it extended to the 
stream, even when the tide had receded. 

The north and south lres. running Srom west to east, 
are plainly traced on the plat, and continued without any 
deflection, from the point ai which they strike high-water 
mark, across thay rarsl » ti, channel of the river. Here 
isaconclusive indication of what land was embraced 
by the survey. A copy of ihe pial, or plan of survey, we 
have seen, is made pert of the grant; so that the grant 
of eighteen hundred and seven must be regarded as quite 
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as explicit an indication of the eastern limits of the tract, 
as if it had in éotidem verdis, transferred to John Forbes 
& Co. all the land lying between the north and south lines, 
extended east to the channel of the river. This single 
view is decisive of the case, as presented by the record; 
but least it may appear upon another trial, that the plan 
of survey now before us, is not a correct copy of the ori- 
ginal, it will be proper to consider the case in reference 
to such a contingency. 

Even if the original plat or plan of survey should not 
discover a continuation of the northern and southern 
lines of the original tract, drawn east to the margin of 
the channel of the river; yet, inasmuch as it designates 
the marsh lying between high and low-water, and the 
grant of eighteen hundred and seven relinquishes to John 
Forbes & Co. the part of the marsh lying east of the land 
embraced by the British grant, “i compensation” for a 
deficiency between the land intended to be thereby 
granted, and that received by the original grantees,—these 
lines ‘must be run without defiection from high-water 
mark to their eastern /erminadion. How else could ail 
the land east of the British grant and west of the river 
be embraced? ‘There is certainly no warrant for main- 
taining, that less than all, was relinquished to the gran- 
tees in eighteen hundred and seven. If these lines 
should diverge, then they would embrace a larger quan- 
tity of land than lies east of the tract, but if they should 
converge, then the quantity would be less. So that the 
only way in which the Spanish grant can operate ac- 
cording to its terms, is for these lines to continue an un- 
varying course to their-termination. 
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That it is competent for a grant to refer to a plat or. 
plan of survey, in order to ascertain the locality and 
lines of the land, is a proposition, which it is supposed 
no one will dispute. In Jackson er dem. Livingston vs. 








Freer, (17 Johns. R. 29,) it appeared that a large tract of 
land was granted by the commissioners of the land of- 
fice—it was described by its exterior lines alone, and a 
survey directed to be made by the surveyor general—and 
patents were to be issued for the several lots according 
to the return and map of such survey. The survey and 
return was made, and patents issued describing the se- 
veral lots by reference tothe map of the survey on file 
in the office of the Secretary of State. It was held, that 
the patents were to be understood as referring not only 
to the map on file, but also to the field book of the actual 
survey. 

And it is well settled. that where a line is described 
as running towards one of the cardinal points, it must 
run directly in that course, unless it is controlled by 
some object. ‘Thus, in Brandt. ex dem. Walton vs. Ogden, 
(1 Johns. R. 156.) it was determined, that “the term 
northerly in a grant, where there is no object to direct its 
inclination to the east or to the west, must be construed 
to mean north, and there being no object to control, it 
must be a due north line.”—(See also Jackson ex dem. 
Woodworth vs. Lindsay, 3 Johns. R. 86; Jackson ex dem. 
Clark vs. Reeves, 3 Caine’s R. 295.) As “the distance in 
the plat marked out as being from the river to the limits 
east of the land,’ cannot be included by allowing the 
north and south lines to converge, and as divergent lines 
are not authorised. the grant of eighteen hundred and 
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seven, must be construed as. directing an extension of 
these lines to the river, without variation of course. 

It is not essential to the plaintiiis title, to show that all 
the marsh was drained previous to cighteen hundred and 
seven, or that it had been reclaimed since that period. 
It is true, that all this is described in the Spanish grant, 
ashaving been rendered uscful by the owners having 
ditched and drained the same. and which they are to re- 
ceive in compensation for the d-ficié in the quantity in- 
tended to be conveyed by the British grant. That the 
Spanish authorities believed that th 
ter part of it, lying between the river on the east, and 


e marsh, or the grea- 


the original tract on the west, had been drained, we think 
probable, from the terms employed. Yet an ignorance 
of fact, in this particular, can not be held to control the 
plain language of the grant. and limit its operation to 
so much of the land as was actually drained :—most 
certainly not in a controversy with a mere occupant, 
who relies upon no title subsequently acquired from the 
authorities of Spain. The plat or pian of survey does 
not trace any ditch as having been cut through the marsh; 
and the river being declared to be the eastern boundary 
of the land covered by the grant, there is no authority 
for stopping at any point between the channel and high 
water mark. 

The reservation of a free passage on the bank of the 
river, did not prevent the freeho!d in all lands described 
in the plat or plan of survey from vesting in the gran- 
tees—the title vested charged with the servitude. The 
free passage was subject to be changed by the grantees, 


or their assignees, as the river mizht cradually recede 
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from its limits, so as to continue it along the beak Nor 
can the fact of a road run: ling along the bank of a na- 
vigable river, be held to limit a grant having the river 
for its boundary, so as to exclude its proprietor from ri- 
parian rights: and-in this case there cannot be the 
slightest pretence for such an idea. The /reehold in the 
land over which the read run, did not continue in the 
Spanish government;—//at Was transferred by the grant, 
while its use only was to be enjoyed by the. public— 
(Cortelyou vs. Yan Brundt, 2 Johns. R. 351.) And the 
title to all the soil lving between the original tract and 
the river, having passed by virtue of the grant of eighteen 
hundred and seven, to John Forbes &.Co., and of course 
to his assignees, they ee became entitled to the 
right to alluvial formations. in the saine manner as other 
riparian proprictors are, on navigable streams. 

But even supposing that the Spanisn grant only con- 
veyed the title, to what was known as high-water mark, 
at the time it was made, the plaintiffs then would have 
been entitled, as riparian proprietors, to every increase of 


4 


land by alluvion. And if accretion is made impractica- 
ble, without the authority of government, by the labor 
of some third person excluding the . water from its for- 
mer limits,—shal! such third person, who was himself a 
trespasser, derive a profit—or shall not he who has been 
deprived of an increase of soil by natural causes, enjoy 
what art has reclaimed? We imerely propound this in- 
quiry—the view We have teen of the case does not ren- 
der its solution necessary. We need not consider whe- 
ther, if the present were a controversy for land made by 
alluvion, the north and south lines should not take the 
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nearest course from high-water mark tothe river. And 
it is alike profitless to inquire whether one who does not 
own the adjoining land, may erect a wharf or other im- 
provement for the benefit of commerce, between high and 
low-water mark, since it is clear that no part of such 
erections can be rested upon land of a third person, nor 
can such third person be excluded the use of the water, 
or denied other riparian rights. 

The grant of eighteen hundred and seven, speaks its 
own meaning, with so much distinctness, as to relieve us 
from an examination of the doctrine in regard to the 
construction of public grants. The rule, that where 
there is any doubt, the construction is made most favora- 
bly for the public, is not denied, but its application is 
limited—it applies only in cases of real doubt—(See 
Charles River Bridge vs. Warren Bridge, et al. 11 Peters’ 
R. 544—in which the learning on the subject is exhaus- 
ted.) 

Our conclusions, upon an examination of the plaintiffs 
title, are— 

1. That the British grant transfers the title to high- 
water mark only. 

2. That the Spanish grant confirmed the former, and 
in addition, granted all the land lying east of the origi- 
nal tract, to the channel of the river. 

3. In order to embrace all the intervening soil, the 
north and south lines of the original tract must run with- 
out variation of course from high-water mark to the 
margin of the channel. 

4. Either grant conferred uponits grantees, or their 
assignees, the right to any gradual increase of soil by the 
receding of the river. 
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The judge of the Circuit court was of opinion, and'‘so 
instructed the jury, that the grant of eighteen hundred 
and seven, only transferred the title to high-water mark 
on the east; unless the marsh had been reclaimed pre- 
viously, or subsequently, by John Forbes & Co. or those 
claiming underthem. The instructions, we have shown, 
cannot be sustained—the grant ascertains its own limits 
on the east, which is not liable to be varied by showing 
a portion of the marsh, or even all of it, unreclaimed in 
eighteen hundred and seven, or at any time since. 

The judgment of the Circuit court must consequently 
be reversed, and the cause remanded. 


GOLDTHWAITE, J. not sitting—having been of coun- 
sel. 
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1. Personal property is divided into things in possession or in 
action, and property in things in possession, is either absolute 
or relaiive. 


2. A bailment is a qualified, limited, or special property, in a 
thing capable of absojute ownership. 


3. Neither the bailor or bailee of a personal chattel has an abso- 
lute property in the cliattel. The property in both is qualified, 
and each of them is entit ed to his aetien, if the goods be da- 
maged or taken away. ‘The bailee,on account of his posses- 
sion, and the bailor because the possession of the bailee is im- 
mediately his possession. 


A. A chose in action, is any right to damages, whether arising 
from the commission of a tort, the omission of duty, or the 
breach of a contract. 


5. Possession of lands by a guardian, in socage, is the posses- 
sion of the ward: The possession of a bailee, is the possession 
of the bailor, aid the possession of a guardian, is also posses- 
sion of the ward. 


6. The possession of the guardian of an infant female ward, is 
the possession of the ward : and if the ward marry, the posses- 
sion, eo insianii, is transferred to the husband, and the bail- 
ment is then in possession of the husband, in point of law, as 
much, as it could afterwards be, by an actual s2anucaption. 


7. The actual enjoyment of a chattel, which accrues to the wife 
before marriage, is nct necessary to vest her interest in the 


husband. 


8. If a chattel be found, and not converted to the use of the find- 
er; or if it be hired, or loaned, or otherwise bailed ; it does 
not thereby become a chose iu action; and if it belong toa 
woman who marries, her right immediately vests in the hus- 
band, at least so far. that if she dies it will survive to him. 

















SAMA. 


Eirror to the Circuit Court of Greene. 

Detinue fora stave. ‘Yo the declaration, defendant 
plead non define/, and the jury found a special verdict, as 
follows: 

That on the first of January, eighteen hundred and 
thirty five, the slave was. and for a long time previously 
had been, the property ef Jane Carnathan, then a minor 
and unmarried, and was in possession of her guardian, 
George Hays: ‘That on the said first of January, eigh- 
teen hundred and thirty-five, the slave was hired by the 
guardian to defendant, John ‘I’. Magee. for the term of 
One year, and was delivered to defendant: That on the 
eleventh of June. eighteen hundred and thirty-five, Jane 
Carnathan intermarricd with James Toland, the plain- 
tiff: That on the twenty-sixth of August, eighteen hun- 
dred and thirty-five, said Jane died without issue, leav- 


—s 


ing the plaintiif, and the following brothers and sisters, 


to-wit, George Carnathan, Margaret Stewart, and Mary 
Magee, wife of defendant, John T. Magee, surviving: 
That from the first of January, eighteen hundred and 
thirty-five, as aforesaid, said John 'T’. Magee held posses- 
sion of the slave, by virtue of the hiring aforesaid, and 
did not assert or claim any other right, tithe or interest 
in the slave, adverse to the right of said Jane, and the 
plaintiff, to the slave: That from the first of January, 
eighteen hundred and thirty-five, until the death of said 
Jane, on the twenty-sixth of August, eighteen hundred 
and thirty-five, neither the said Jane, nor the plaintiff, 
James Toland, ever had. the aciwal possession of the 
slave: That from the said first of January, eighteen hun- 
dred and thirty-five, until the present time; the slave had 
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been, and remaived, and was, at the present time, in the 
possession of the dcfeudant: That defendant had never 
been appointed udministrator of said Jane: That on the 
first of October, cighteen hundred and thirty-six, plain- 
tiff demanded the s!uve of defendant, who refused to de- 
liver hin: to plaintiff’, and that the value of the slave was 



























five hundred collars. 

But because the jury were uot advised whether, un- 
der the facts, the plaintiff was, by law, entitled to the 
slave ; if the court should be of opinion that the plain- 
tiff was entit!ed to the slave, then the jury found for the 
plaintiff: secus, for the defendant. 

The court being of opinion, uncer the facts, that the 
plaintiff was entilic: to the slave, judgment was render- 
ed accordingly ; and to reverse this judgment, the writ 
of error was suciJ out, and the rendition of judgment as- 
signed as error. 


Erwin, for the plaintiff in error. 
Jones, contra. 


GOLDTHWAITE, J.—It is obvious that the special 
verdict presents the question, whether the possession of 
the slave in controversy by the bailee of the guardian of 
the wife, at the time wkcn the marriage was contracted, 
Was such a possession by tle wife as to transfer the pro- 
perty tothe husband, by the mere act of marriage? 

The solution of this question involves an inquiry into 
the rights of prorerty acquired by a husband, which at- 
tach to him immediately, and in consequence of the mar- 
riage. The plainti in error concedes the general rule 
to be, that the husdand, in virtue of the marriage, ac- 
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quires an immediate property in the choses in possession 
of the wife, but he denies that any other than an actual 
possession can authorise the application of the admitted 
rule. This is certainly an ingeniovs distinction, and 
deserves to be well examincd, as its adoption must have 
‘htsof the husband, 





the effect materially to abridge the ri 
as generally understood. 

Personal property is divided into things in possession 
or in action ; and property in possession is again divided 
into two sorts—an absoluce aud a qualified property.— 
The first of these sub-divisions, is the one which the 
plaintiff in error denominates as an actual possession—it 
being where a man has solely and exclusively, the right; 
and also the occupation of any moveable chattel, so that 
it can not be transferred from him, or cease to be his, 
without hisown act or default. A qualified, limited, or 
special property, May arise, cither from the nature of the 
thing owned, or from the peculiar circumstances and si- 
tuation of ils owner. Many things may be owned, 
which are incapable of actual occupation. and absolute 
dominion at all times, such as wild beasts or birds, but 
partially reclaimed. and uot domesticated. 

But the more important Cistinction of @ qualified, limit- 
ed, Or special property, grows out of the peculiar circum. 


stances of the owner, When the ‘/ing itself is very capa- 
ble of absolute ownership. Such is the case of a bail- 
ment, or delivery of goods to another, for a particular use 
or purpose: there is no absolute proper/y in either the 


/ 


? 


bailor or the bailee, forthe bailor has only the right, and 
not the immediate possession: the bailee has the posses- 
sion, and only a temporary right. But it is a qualified 
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property in them both, and each of them is entitled to 
an action, in case the goods be damaged or taken away: 
the bailee, on account of his immediate possession; and 
the bailor, because the possession of the bailee is imme- 
diately his possession also. Such are the views of Black- 
stone, in relation to :ersonal property in possession. His 
definition of a chose in aciion considered as_ property, is 
equally satisfactory and precise: it is Where a man has 
not the occupation, but merely a bare right to occupy the 
thing in question, the possession whereof may however 
be recovered by a suit or action at law: from whence 
the thing so recoverable isathing or chose in action.: He 
considers that all property in uciion depends upon con- 
tracts, either express or implied, which he asserts to be 
the only regular means of acquiring a chose in action—(2 
Black. Com. 383 to 396.) It will be remembered, that 
this learned author is treating of the nature of property 
in things personal, and therefore does not enter into any 
discussion of the distinction between rights of action for 
injuries done: he is only speaking of choses in action as 
property, and in this view no objection can be taken to 
the definition given, as We cannot conceive that one can 
have a property in a wrong done, or injury suffered. 

In its more enlarged sense, a chose in aciion May be 
considered as any right to damages, whether arising 
from the cominission of a tort, the omission of a duty, or 
the breach of a contract. And in this sense. it is consid- 
ered by most other elementary writers—(Bro. Title, chose 
in action, Lilly’s Abr. 26-1.) 

It will be unnecessary to ascertain with exactness and 
precision, the nature of a chose in action or a right of ac- 
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tion, if the slave in dispute is within the definition of 
property in possession, as given by the most approved ele- 
mentary author, and fully supported by the authorities 
which he cites. 

It appears that the slave was owned by the wife pre- 
vious to, and at the time of the marriage, and was in the 





i 


possession of the defendant as a bailee for hire, holding 
under the guardian of the wife. The authority already 
referred to, expressly states, that the: possession of the 
bailee is also that of the bailor, and it only remains to 
show, that the possession of the guardian is also the pos- 
session of the ward. Independent of the manifest rea- 
son, that such a rule should obtain. we find no direct de- 
cision on the precise point, in relation to personal proper- 
ty, but the authorities are numerous and concurrent, that 
the possession of lands by the guardian in socage, is the 
possession of his ward, and that no entry is required to 
bemade by him—(Cokeon Litt. 15, a,—Newman vs. New- 
man, 3 Wils. 516; Doe vs.-Keene, 7 Term Rep. 386.) 
No reason is conceived by the court, why the possession 
of the guardian should not be held as the possession of 
the ward, in relation to all personal chattels capable of 
possession, as it is clearly a title derived under the ward, 
and held. solely and exclusively for his benefit. 'The 
guardian has an interest in the thing possessed, without 
which he would not be able to sustain an’ action; but 
such interest is consistent with, and ancilliary to the 
property of the ward,—it never has been supposed oth- 
er wise. 

As the possession of the defendant below was the pos- 
session of the wife. at the time when the. marriage was 
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contracted, it results that the property in the slave in 
question, was transferred to the husband at the instant 
of marriage, and was then as much in his possession in 
point of law, as it could afterwards have been by an ac- 
tual manucaption. 

It is, however, contended, that whatever may be the 
rule of the common law on this subject, this case must 
be governed by a previous decision of this court, which is 
said to decide the identical question here presented. The 
case referred to, is Johnson vs. Wren, 3 Stewart, 172. 
Without undertaking to pronounce what weight that 
case ought to have on one presenting a similar state of 
facts, we content ourselves with observing, that there the 
question of possession was left to the jury on the evi- 
dence, and was not before this court on any exception 
to the charge of the Circuit court. It is true, that the 
court seemed to consider the estate, in the slaves, as one 
in action and not in possession; but as the point did 
not arise in thiscourt, we do not feel inclined to consider 
it as closing the investigation in this case. Another dis- 
tinction between that and this case, is to be found in the 
fact, that there, the wife, and here, the husband is the sur- 
vivor. Neither. does this case resemble, in any respect, 
that of Mayfield vs. Clifton, (3 Stewart, 575,) which was 
decided on the confiicting claims of a husband and the 
children of his deceased wife, to her undivided distribu- 
tive share of the estate of her former husband. 

We will now ascertain how far the principle we have 
recognised as applicable to this case, has the sanction of 
adjudicated cases in this country in its support, remark- 
ing, that there is a total absence of cases on this subject 
in the English reports. 
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In the case of The Ordinary vs. Geiger and wife, re- 
ported from the MS. reports of Judge Brevard, in 2 N. & 
McCord, 151—the facts were as follow: 'The mother of 
Geiger’s wife, while sole, made and executed a deed of 
gift of certain negroes, to her four children, jointly. Af- 
terwards, one of these children married Geiger, the intes- 
tate. On the marriage, one of the negroes given as 
aforesaid, was sent with her on her going to live apart 
from her mother, and remained with her ever since. 
No regular partition was ever made of the property be- 
tween the donors. After the death of Geiger, his widow 
intermarried with the other defendant, and they jointly 
administered on his estate, and in the inventory returned 
to the ordinary, made no mention of the negroes given 
as aforesaid. The question was, whether this omission 
was a breach of the condition of the administration 
bond. The court were all clear, that a right of posses- 
sion, vested instantly on the execution of the deed of gift, 
and that the female defendant was entitled, as a joint 
lineal to the property given, and therefore that on her 
intermarriage with Geiger, the property and right of 
possession which she had, vested in him, and became a 
part of his personal estate, and ought to have been re- 
turned as such in the inventory. 

In Davis vs. Rhame, (1 McCord’s Chan. Rep. 195,) the 
slaves had been allotted by partition to Miss Davis, (af- 
terwards Mrs. Clark)—She was then a minor, and her 
slaves went into the possession of Rhame, her guardian, 
who dying, his executor took possession of them. After 
the death of Mrs. Clar/:, her husband obtained possession 
of them. ‘The court decided that ¢he possession of the 
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guardian was the possession of the ward, and consequently 
her husband's. 

The same principle was recognised and confirmed in 
Saussey vs. Gardner, (1 Hill, 191.) 

In North Carolina, the same principle has been acted 
on, in ‘the case of Armstrong vs. Simonton’s adm’r, (2 
. Taylor, 266 ;.S. C.2 Murphy, 351.) The slave sued for 
was Owned by the plaintiff, whose daughter intermar- 
ried with Simonton, and to whom, residing in Georgia, 
she loaned or gave a slave. After the loan or gift to Si- 
monton, the plaintiff intermarried with Abel Armstrong, 
who died before Simonton, and before this suit was 
commenced. The judge who tried the cause, instructed 
the jury, that if the transaction was a loan, determinable 
at the will of the lender, aud there was no adverse posses- 
sion set up, the property vested absolutely in Abel Arm- 
strong; on his intermarriage with the plaintiff, and that 
his executors could alone recover it. This opinion was 
Pronounced correct by the Supreme court. 

In Kentucky, in Banks’ adm’r vs. Marksberry, (3 Litt. 
275,) the facts were as follow: In seventeen hundred 
and seventy-three, Samuel Marksberry executed a deed, 
by which he gave a female slave to his daughter, Rachel, 
but by the terms of the deed, was to retain possession 
during his life. Rachel intermarricd with William 
Banks, in seventeen hundred and ninety, and after ha- 
ving several children by him, of whom the plaintiff was 
one, died in seventeen hundred and ninety-eight. Her 
father, Samue! Marksberry, the donor, died some years 
afterwards. The plaintiff, in eighteen hundred and 
twenty one, took adininistration on the estate of Rachel 
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Banks, his mother, and instituted the suit to recover the 
slaves descended from the one given to her. It was 
ruled, that the slaves were not cheses in action, and that 
the interest of Rachel vested in her husband, although 
she never had the possession, and died before she was en- 
titled to it by the terms of the gift. The language used 
by the court is peculiarly appropriate, and may be quo- 
ted to illustrate this case. “The slaves were in the pos- 
session of the donor, but his possession was consistent 
with the title of Mrs. Banks, and not adverse. ‘There is 
no proof that he ever did, prior to her marriage, set up 
any claim to the slaves, incompatible with the deed of 
gift; and under that he had only a right to the use of 
them for life, while the absolute property in fee belonged 
to Mrs. Banks. She had, in fact, the general, and he on- 
ly a special property in the slaves; and itis a known 
rule of law, that the general property of a chattel, draws 
to it the possession. She was not indeed in the actual 
enjoyment of the slaves, but surely every chattel, of 
which the owner is not in the actual enjoyment, cannot 
be denominated a chose in action. Nor is such actual en- 
joyment of achattel which accrues to the wife before 
marriage, necessary to vest her interest in the husband. 
If a chattel be found, and not converted to the use of the 
finder, if it be hired or loaned, or otherwise: bailed, it 
does not thereby become a chose in action, and if it be- 
longs to a woman who marries, her right immediately 
vests in the husband, at least so far, that if she dies, it 
will survive to him.” 

Similar decisions have obtained in Virginia, from the 
earliest establishment of courts. (See Dade vs. Alexan- 
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der, 1 Wash. 39—cited with other cases with approba- 
tion, in Wallace vs. Taliaferro, 2 Call,470. See also in 
connection with the subject matter, Doe vs. Polgrean, 1 
Hen. Black. 535; Coke Litt. 351, a; 3 Term Rep. 631; 
Crozier vs. Bryant, 4 Bibb, 174; Pinkard vs. Smith, 
Littell’s Selected Cases, 331.) 

Such a concurrence of authority, in so many of the 
States, holding the peculiar description of property, 
which is oftener the cause of a qualified or special es- 
tate, than any other description of personal chattels, re- 
quires the-strongest reasons to be shewn for a departure 
from the general rule. None such have been, or in our 
opinion can be, shewn. 

The judgment of the Circuit court is affirmed. 
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MURRAY VS. WILLIAMS. 


1. The proceedings of a justice of the peace, in a case of forcible 
entry and detainer, can only be reviewed in the Circuit court, 
on such errors, as the attention of the court is called to by an 
assignment,—and an omission to make one, is fatal. ° 


Error to the Circuit court of Russell county. 

Forcible entry and detainer. This case was brought 
by certiorari, to the Circuit court, where the judgment, 
rendered on the verdict of the jury, by the justice, was 
overruled, without an assignment of errors. The writ 
of error was sued out to reverse the judgment of the Cir- 
cuit court. 


Geo. Goldthwaite, for the plaintiff in error. 
Phelan, contra. 


Goldthwaite, for plaintiff, contended—that there was 
no error in the record of the justices court; and that an 
assignment of errors in the Circuit court was indispensa- 
ble, to enable it to review the decision of the magistrates 
court: and to this effect, cited, Collier vs. The State—(2 
Stewart, 388;) Barr vs. White—(2 Porter, 346;) Al- 
dridge vs. Hightower—(4th Porter, 418.) 


ee 


GOLDTHWAITE, J.—Process of forcible entry, was 
issued by a justice of the peace, at the suit of the plain- 
tiff, against the defendant in error, who, on the trial of 
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the cause, was found guilty. He sued out a writ of cer- 
tiorari to the Circuit court, which reversed the proceed- 
ings, Without any assignment of errors. To reverse this 
judgment of reversal, the writ of error is now prosecuted; 
and the plaintiff in error assigns for error, the omission 
of an assignment, in the court below. 

The proceedings of the justice of the peace could only 
be reviewed in the Circuit court, on such errors as the 
attention of the court was called to by an assignment, 
and the omission to make one, is a fatal defect. This 
question was so determined in the case of Aldridge vs. 
Hightower-—(4 Porter, 418.) 

Let the judgment of the Circuit court be reversed, and 
the cause remanded for further proceedings. 
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GAZZAM, et al. vs. BEBEE & Co. 


1. A discontinuance as to one of the parties, to a case on whom 
the writ has been executed, is a discontinuance as to al]. 


2. 'To justify a discontinuance against one, who is sued asa 
partner, and on whom the process has been served, it should 
appear that he is not a member of the firm. 


Error to the Circuit court of Mobile. 

Case—tried before Judge Piciens. This case was 
commenced by a writ issued against fifteen defendants, 
stated therein to be owners of a steam-boat, for repairs 
done to the boat, and for work and labor done general- 
ly, not averring that the defendants were partners. The 
declaration charged them as partners and owners of the 
steam boat, and declared against some of them for repairs 
done to the boat, in one count, and in the other, for work 
and labor generally. 

The writ was executed on five defendants—the others 
not found. The declaration recited that no service was 
perfected on sundry named defendants, and among them 
one of those, on whom the writ was executed, and dis- 
continued against them. Judgment for plaintiffs. The 
following errors Were assigned : 

1. That the court erred in proceeding to render judg- 
ment against the plaintiffs in error, after the discontinu- 
ance entered by the plaintiffs, as to a part of the defend- 
ants sued in the writ. 

2. That the discontinuance entered as toa part of the 
defendants, Was «a discontinuance as to all. 

& P. rr 
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3. That the proceedings and judgment in the Circuit 
court, Were irregular in this—that the writ was sued 





out against the defendants as joint defendants, whereas 
the declaration proceeded against them as co-partners. 
4. That the proceedings and judgment in the Circuit 
court Were irregular, in this—that in the plaintiffs decla- 
ration, in the commencement, the defendants were charg- 
ed as co-partners, and in the body of the declaration, no 
liability of the defendants, as co-partners, was shewn— 
whereby the judgment was uncertain ; in as much as it 
did not certainly appear whether the recovery was had 
against them as co-partners, or as joint debtors merely. 
5. That the court rendered judgment against John E. 
O’Connell— whereas, the suit had been discontinued as 
































to him in the declaration. 

6. That the plaintiffs discontinued their suit as to all 
the defendants, by discontinuing the same as to John 
E. O’Connell, who was duly served with process. 

7. That the proceedings were irregular and uncertain, 
in this—that the names of the defendants were not fully 
set out; that one of the defendants was sometimes call- 
ed O’Conner, and at others, O’Connell: that, it was 
therefore uncertain who was sued, and against whom 
judgment was rendered. 

8. That the proceedings were irregular and erroneous, 
in this—that it was uncertain as to whom the plaintiff 
had discontinued, and as to whom not: that in the de- 
claration it was recited, that the plaintiffs discontinued 
their suit as to eleven defendants—whereas, in the mi- 
nutes it was recited, that the plaintiffs discontinued as to 
six only of the defendants. 
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9. That the proceedings and judgment were irregu- 
lar, in this—that the plea was not continued atthe spring 
term, eighteen hundred and thirty-four, nor at the fall 
term of eighteen hundred and thirty-four; wherefore, 
the proceedings were discontinued; and wherefore, the 
proceedings had at the spring term eighteen hundred 
and thirty-five, and all subsequent proceedings, were 
erroneous and void. 

10. That the proceedings and judgment were errone- 
ous, for uncertainty—in not specifying against whom 
the judgment was rendered, nor in whose favor; and 
for the uncertainty, variance, irregularity, and repug- 
nance, in the several proceedings, as set out in the record. 

11. That the indebtedness alleged in the declaration, 
was laid after the commenceinent of the suit; where- 
fore, it did not appear that the plaintiff had any cause 
of action against the defendants, at the time of the com- 
mencement of the suit. 


Thornton, for the plaintiff in error. 


ORMOND, J.—The writ, in this case, issued against 
the plaintiff in error and fourteen others, as owners of 


r 


the steam-boat Courier. ‘The writ was served on but 
six. The action was assumpsit, for work and labor.— 
The plaintiffs declared against the defendants, as co- 
partners—and discontinued as to those on whom the 
Writ Was not served. <A discontinuance was also enter- 
ed as to John E. O'Conner, upon whom the writ had 
been served. 

As the writ, 


in this case. does not describe the defen- 
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dants as partners, no aid can be derived from the sta- 
tute, which makes a service on one partner a service on 
all. 

By the fifty-eighth section of the act regulating judici- 
al proceedings at common law, it is declared, “ Where 
any suit shall be instituted against two or more persons 
as partners in any firm, if one or more persons, not part- 
ners in said firm, shall have been sued as such, the 
court before Whom such suit is pending, shall discontinue 
said suit against such person or persons, as shall appear 
not to be partners in said firm, and proceed to judgment 
and execution against all or any of the defendants in 
such action, who shall appear to be partners.” 

It has been repeatedly held, in this court, that a dis- 
continuance entered as to a party in the cause,on whom 
the writ has been executed, is a discontinuance as to all. 
(See Saddler ve. Houston & Gillespie—5th Stewart & 
Porter, 205—-where all the cases are collated.) 

The statute above cited, authorises a discontinuance, 
in a suit commenced against partners, When one or more 
persons, sucd as such, shall appear not to be members of 
the firm. 

To justify a discontinuance against one who is sued 
as a partner, and on whom the process has been serv- 
ed, it should appear that he is not a member of the firm; 
as it is on that condition only, that power is given to 
discontinue; and when the powcr is exercised, it should 
appear on the record that the discontinuance was for 
that cause. No reason whatever is given here, except 
that the writ was not executed on John E. O’Conner and 
others. Therefore, the suit as to them, is dismissed. The 
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reason thus given for the dismissal, is not correct, in 
point of fact, as it appears from the record that the writ 
Was executed on O'Conner. 

The judgment must be reversed. 


JORDAN US. BELL. 


1. A plea in abatement at the second term, which is rejected as 
coming in too late,—is no appearance to the writ. 


2. A defect ina writ must be taken advantage of, by plea ia 
abatement. 


3. The time of holding court, is ascertained by law: and writs 
must be taken to be re turnable to the next ensuing court, if is- 
sued more than five days previous to the term. 


4. If judgment be rendered at a term to which the writ could 
not, legally, be returned, such judgment may be corrected on 
error—if ihe defect is not waived. 


5. But on returning a writ to the wrong term, or where the day 
is mistaken, —the objection must be taken by plea in abate- 
ment. 


6. The liability of the drawer or endorser of an inland bill, is 
fixed on presentment for acceptance or payment, and notice— 
But damages alone accrue on the protest. 


7. And an averment in the declaration, of protest, is necessary to 
authorise damages to be given. 


8. But the computation of damages by the clerk, without the 
averment of protest, is a mere clerical error, which may be cor- 
rected in the court below; or in this court, at the costs of the 

plaintiff in error. 
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Error to the County court of Mobile. 

This was an action of assumpsit, on an inland bill of 
exchange. 

The judgment was taken by default; and the errors 
in the judgment, here insisted on, among others not con- 
sidered by the court, were— 

1. That judgment was taken by default for principal, 

‘interest and damages, when it was not shewn by aver- 
ment in the declaration, that the bill had been protested. 

2. That the judgment was taken by default fora sum 
in damages, in gross, Without the intervention of a jury, 
including damages, interest, and cost of protest. 

3.. That the writ was issued and tested on the seventh 
day of June, eighteen hundred and thirty-six, and was 
made returnable on the second Monday of June next— 
and judgment was entered at June term, eighteen hun- 
dred and thirty-six. 

4. That the writ was made returnable to the June 
term, eighteen hundred and thirty-seven, of the County 
court; and for that cause void in law. 


Thornton, for the plaintiff in error. 


GOLDTHWAITE, J.—The only assignments to which 
our attention has been called, are those which point out 
the supposed error in the return day of the writ, and the 
error.in the amount of the judgment. 

It may be, questioned if the day is not well enough 
stated in the writ, as it is somewhat a forced presump- 
tion to conclude the relative nezt does not refer to the 
“second Monday,” as well as to “June;” but if this is ad- 
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mitted to be an error, in comes Within the decision made 
in Nabors vs. Nabors, (2 Porter’s R. 162.) There the 
writ was made returnable in March, when it should 
have been in April; and the defendant attempted to plead 
in abatement at the second term after its return. The 
plea was rejected as coming too late, and the defendant 
refusing to plead to the action, judgment was rendered 
against him. Ona writ of error to this court, it was 
held, that the attempt to plead the matter in abatement, 
Was not an appearance, and was no waiver of the de- 
fect. But the court also decided, that such a defect in 
the writ is not the subject of error—that it must be taken 
advantage of by plea in abatement, and can be in no 
other way. 

Thelaw having prescribed the time when the several 
courts in the State shall be held, it is a matter as much 
within the knowledge of the defendant as of the plain- 
tiff, and he is also informed from the same source, that 
writs can only be made returnable tothe next ensuing 
court, if issued more than five days previous to the time 
of its session. 

If a judgment is rendered at a term to which the writ 
cannot be legally returned, such judgment can be cor- 
rected on error, if the defect or irregularity has not been 
waived: but in all cases where the writ is returnable to 
a wrong term, or Where the day is mistaken, they come 
within the principle, and must be governed by the de 
cision of Nabors vs. Nabors. 

The liability of the drawer or endorser of an inland 
bill of exchange, becomes fixed on presentment for ac- 
ceptance or payment, and on the notice given of the fail- 
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ure--but. damages do not follow as a consequence of 
such demand and notice. They are given alone by sta- 
tute, on the protest of the bill—(Dig. 329, s. 7.) 

There is no averment in the declaration, that the bill 
was protested ; consequently, no damages could be given; 
or rather the clerk, in computing the amount for which 
to enter the judgment, was authorised to allow only the 
face of the bill, and interest on the same. But this is a 
mere clerical mistake, and could have been corrected, on 
the application of either party to the court below. 

By statute, (Dig. 266, s. 48, 49,) this court is directed 
not to reverse any judgment for such an error, unless ap- 
plication has been made to the court below, and refused 
—but to order the judgment to be remanded and correc- 
ted, at the costs of the plaintiff in errrr. 

We direct that the judgment of the County court be 
corrected, and here rendered for the proper amount, at 
the costs of the plaintiff in this court. 
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BOTTS VS. ARMSTRONG. 


1. In proceedings before.a magistrate, of forcible entry and de- 
tainer, force is the gist of the action : 


2. And taking possession of the premises of another, and sending 
off his slaves, will, under the statute, amount to the force ne- 
cessary to maintain this proceeding. 


3. Though taking peaceable possession of the premises of ano- 
ther, under color of title, will not authorise the action of for- 
cible entry and detainer. 


A, Where the consideration of the evidence, shewing the circum- 
stances connected with the entry of defendant upon the pre- 
mises, is taken from the jury, by the charge of the court, the 
case will be remanded. 


5, A peaceable entry may be converted into an unlawful detain- 
er, if. possession is unlawfully withheld from the person enti- 
tled to possession. 


Error to the Circuit court of Mobile. 

Forcible entry and detainer, tried before Judge Harris. 

This case was brought up to the Circuit court, by cer- 
tiorari, from a justice of the peace. Plaintiff below com- 
plained before the justice, of forcible entry and detainer, 
_ against the defendant, Votts, and one Jordan, against 
whom the case was discontinued, as it appeared the sum- 
mons had not been served on him. Plea, not guilty. 
Verdict, guilty—and judgment accordingly. 

The errors assigned in the Circuit court, were— 

1. That the court below refused to quash the com- 
plaint and proceedings of the plaintiff in the cause as re- 


quested. 
& P 
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2. The court erred in proceeding against the defen- 
dant, Botts, after the plaintiff had discontinued his suit 
against the defendant, Jordan. 

3. The court erred in rejecting as evidence, a certain 
power of attorney, made by Crocket and wife, when -; 
offered;as shewn by the record. 

4. The court erred in rejecting the witness, Jordan, 
when offered by the defendant below. 

5. The court below erred in the several instructions 
given to the jury, as shewn by the record. 

The Circuit court affirmed the judgment, and the same 
assignment of errors was presented to this court. 





Thornton, for the plaintiff in error. 
Campbell, contra. 


Thornton, for the plaintiff in error, said he did not in- 
sist on the reversal of this cause, for all the grounds as- 
signed in the court below: He was inclined to think, as 
to the first, that the interest of tenant at will, was suffi- 
cient to maintain the action, though perhaps it should 
have stated at whose will he was tenant. 

As to the discontinuance of the action against Jordan, 
on whom the summons was not served, perhaps the case 
was embraced by the rule which authorised a discontin- 
uance at any time, against any one defendant, in an ac- 
tion ex delicto, fc. He relied with the utmost confidence 
on the fifth ground, viz. the instructions of the justice to 
the jury—particularly, because he charged, that an entry 
upon the possession of plaintiff below, subjected the de- 
fendant to the action, if that entry was made without 
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the consent of defendant. Entry by B upon the posses- 
sion of A, if made peaceably, though without A’s consent, 
is not enough to sustain the writ of forcible entry and 
detainer—he must either have entered forcibly, or have 
detained forcibly. The force is the gist. As to what 
constitutes force, see the statute;—our statute is unlike 
the acts in some of the States, as, for example, Kentucky 
—(See Ky. Dig. vol. 1, 612; Woodfell’s Landlord & Ten. 
3 Marsh. 297—as to forcible detainer. By statute of Ken- 
tucky, forcible entry may be any entry against the will 
of possessor—so, 4 Bibb, 389, 192.) 








Campbell, for the defendant in error.—An entry upon 
possession of another, with the intention of depriving 
am of it unlawfully, is sufficient evidence of force, in an 
action of forcible entry and detainer—(3 Marsh. 344; 4 
Bibb, 192, 388.) A right to property, without a right to 
immediate possession, does not authorise such an entry 
—(1 Porter, 144; 5 Stew. & P. 86.) A tenant at will, 
may maintain this action—(2 Marsh. 35; 5 Stew. & P. 
86; Minor’s R. 98.) 


ORMOND, J.—The only error now insisted on, is the 
charge of the justice of the peace. 

The substance of the testimony, as found in the record, 
is, that the defendant, as the admunistrator of one Inston, 
was in the possession of the premises, having some ne- 
groes there. That in his absence, the plaintiff, who had 
married one of the heirs of Inston, entered upon, and 
took possession of the premises, and also took away the 
negroes of the defendant, who were there. 
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The charge of the justice of the peace to the jury, is as 
follows: That it was their duty to ascertain from the 
evidence, Who was in possession, when Botts and his 
friends went tothe place. If Armstrong was there 
peaceably, Botts must be found guilty, as charged. 

Secondly— Who is now in possession? If Botts, or his 
agent, how did he get there? If they went there in the 
absence of Armstrong, and entered upon tlre possession 
without ‘his consent, they are guilty, as charged. If 
they were there under color of title, no matter how good, 
they are guilty. ‘That if Armstrong was in possession, 
and Botts entered upon the premises without the consent 
of Armstrong, first had and obtained, either in writing 
or verbally, and in his absence, that this was sufficient to 
entitle the plaintiff to recover in this action. That the 
defendant, though he might claim under the heirs of 
Inston, had no right to take the possession without the 
leave or consent of Armstrong—that the law does not al- 
low a man to wrest even his own property from another 
possessor, by force. 

To support this charge, it is necessary to maintain, 
that the taking peaceable possession of the premises of 
another, under color of title, will support this action. 
This isa position which the statute will not sustain. 

The first. section of the act on which this proceeding 
is founded, declares “that no person shall enter upon 
any lands, tenements, &c. and detain or hold the same, 
but where entry is given by law, and then only in a 
peaceable manner. 

The second section describes what shall constitute the 
force which will maintain this action, and declares that 
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the carrying away the goods of the party in possession, 
shall be evidence of force within the meaning of the act. 

The proof before the justice of the peace was, that the 
defendant. below took possession of the premises, and 
carried or sent away the negroes of the plaintiff below, 
who were there. This was such force, as under the sta- 
tute would maintain the action, if the jury believed the 
testimony. But they were prevented from considering 
it, by the charge of the justice of the peace, several times 
repeated, that if Botts entered on the premises without 
the consent of Armstrong, that Armstrong was entitled 
to recover; thus leaving entirely out of view, the force 
which constitutes the very gist of the action. 

It is true, that at the close of the opinion, he says 
“that the law does not allow a man to wrest from ano- 
ther possessor, even his own estate, by force.” But this 
cannot be considered a charge upon the testimony, but 
is rather a statement of the law, to sustain the charge 
before given on the evidence. 

It is not for this court to say whether the jury would 
have gifen credence to the testimony or not, it is suffi- 
cient, that under the charge, it was entirely unnecessary 
for them to consider the only testimony in the cause, 
which was evidence of force, viz. the taking or carrying 
off the defendant’s negroes from the premises,‘ and by 
proof of which alone, the right to maintain this action 
could be supported. 

The cases cited from the Kentucky Reports, are not 
applicable to this case. ‘I 
and detainer of that State, contains this clause: “The 
forcible entry intended by this act is, and shall be, any 
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entry with or without multitude of people, against the 
will or without the consent of the person or persons ha- 
ving the possession in fact, of the premises into which 
such entry shall be made.” ‘The question of force, there- 
fore, under this act, would be entirely unimportant, as 
every entry without the consent or against the will of 
the person in possession, is declared.to be a forcible en- 
try. 

But by the statute of this State, to constitute a forcible 
entry, force is absolutely necessary; and the second sec- 
tion of the law enumerates the different acts which 
shall constitute the force, and without proof of which, 
the action for a forcible entry cannot be maintained. 

By the third section, it is provided that no one who en- 

ters:'peaceably into the possession of lands, shall after 
wards hold the same unlawfully, and with force, &c. 
Under this section, a peaceable entry into lands, will be 
converted into an unlawful detainer, if possession is un- 
lawfully withheld from the person entitled to the pos- 
session. ; 

- This clause does not apply to the case at bar, which is 
for a forcible entry, and is only mentioned here to pre- 
vent any conclusion from being drawn, that the decision 
here made would apply to cases of forcible detainer, un- 
der the third section. 

The judgment of the Circuit court is reversed, and the 
cause remanded, that the Circuit court may remand it to 
the justice of the peace, with directions to issue a venire 


JSacias de novo. 
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1, Where one was employed as clerk or agent to take charge of 
a mercantile establishment of complainant, who at sundry 
times furnished invoices of goods, and refused to render an 
account of sales or of moneys received—the jurisdiction of 
chancery is undoubted. 


2. In agencies, including only a single transaction, such as a con- 
signment of goods, or the delivery of money, tobe laid out in 
the purchase of a particular thing, or to be paid over toa third 
person,—a suit at law is maintainable, and if a discovery were 
not desired, such a case would probably be only cognizable at 
law. 


Error to the Circuit court of Conecuh, exercising Chan- 
cery jurisdiction. 

Bill for discovery.—The bill was on motion of the de- 
fendant, dismissed for want of equity; and _the plaintiff 
in error assigned : 

1. That the court below erred in dismissing the bill 
for want of equity. 

2. In rendering a plea against complainant for the 
costs. 


Parsons, for plaintiff in error. 
Porter, contra. 


GOLDTHWAITE, J.—The decree of the Circuit court, 
dismissing the complainant's bill for want of equity, can- 
not be supported. On looking into it, we find it disclo- 
ses that the defendant was employed asa clerk or agent 
to take charge of a mercantile establishment, for the be- 
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nefit. of the complainant, who at sundry times furnished 
invoices of goods, toa considerable amount in value. It 
alleges that these were sold by the defendant, and have 
not been fully accounted for by him. That moneys 
have been received in the business, and not entered on 
the books, or otherwise accounted for; and charges many 
other matters which are deemed essential to a complete 
discovery and settlement of a matter of complicated agen- 
cy. 

It would be difficult to conceive of a matter of account 
cognizable in equity, if the facts stated in the bill will 
not authorise the interference of a court of chancery, and 
support its jurisdiction. 
~ It will not be necessary to refer to individual cases to 
sustain the jurisdiction, although they are numerous and 
concurrent; but the rules applicable to cases of this de- 
scription, may be stated from an elementary author of 
approved authority: “The most important agencies of 
this-sort, which fall within the cognizance of courts of 
equity, are those of attornies, factors, bailifis, consignees, 
receivers and stewards. In most agencies of this sort, 
there are mutual accounts between the parties, or if the 
account is on one side, as the relation naturally gives 
rise to great personal confidence between the parties, it 
rarely happens that the principal is able, in cases of con- 
troversy, to ascertain his rights, or to ascertain the true 
state of the accounts, without recourse to a discovery from 
‘ the-agent. Indeed, in casess of factorage and consign- 
ments, and general receipts and disbursements of money 
by receivers and stewards, it can scarcely be possible, if 
the relation has long subsisted, that very intricate and 
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perplexing accounts should not have arisen, where, inde- 
pendent of a discovery, the remedy of the principal 
would be entirely nugatory, or grossly defective. It 
would be rare, if specific sales and purchases, and the 
charges growing out of them, could be ascertained, and 
traced out with any reasonable certainty; and still more 
rare, that every receipt and disbursement could be veri- 
fied by direct and positive evidence’—(1 Story’s Equity, 
443.) 

The bill charges, that the defendant was entrusted 
with the entire management of the business for about 
two years. It cannot be supposed, that the complainant 
could, by the use of any means in his power, trace out 
and identify all the sales and receipts which must have 
taken place during this period, and to deny him the aid 
of a court of equity in taking this account, is to deny him 
relief in any tribunal. In agencies of a single transac- 
tion, such as a single consignment, or the delivery of 
money, to be laid out in the purchase of any particular 
thing, or to be paid over to a third person, a suit at law 
would be maintainable, and if a ground for equitable ju- 
risdiction was not laid, by reason of a discovery being 
wanted, it is perhaps the better opinion, that such a case 
would be cognizable alone at law—(Porter vs. Spencer, 
2 Johns. Chan. R. 171.) 

In the present case, the complication of accounts incl- 
dent to the transaction of business of the description sta- 
ted in the bill, combined with the relationship of agency, 
is sufficient to support the jurisdiction of a court of equity. 

Let the judginent be reversed. and the case remanded 
for further proceedings. 

&P 
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1. There is no rule which allows this court to dispense with the 
examination of a case, because the amount involved is small. 


%. An appellate court, can only learn from the record, what the 
verdict below was; and the entry of what may be the true 
finding, cannot control or diminish the ante of that which is 
stated in the record. 


3. Verdicts informally returned may be corrected at the time, at 
the instance of the party injured, or if returned in consequence 
of instructions of the court—a bill of exceptions may be en- 
tered, and the decision thus examined. 


4. If the jury mistake the law, a motion to set aside the verdict, 
and for a new trial, is the remedy. 


§. It is sufficient if the verdict respond to the issue framed: it is 
not necessary to pursue the very words. 


6. If the point in issue can be ascertained by the verdict, it is the 
duty of the court to mould it into proper form. 


Error to the Circuit court of Wilcox. 

Assumpsit on a promissory note. 

The action, in this case, was brought in the County 
court, where judgment was rendered for defendants, on 
a plea of off-set, for one dollar and four cents. 'To reverse 
the judgment, the case was then taken, by writ of er- 
ror, to the Circuit court, where the judgment was re- 
versed, and the cause remanded to the County court. 

A writ of error was then sued out returnable to this 
court, and the plaintiffs in error assigned the reversal as 
error. 
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J. B. Clarke, for plaintiffs in error. 
Phillips, contra. 


Clarke, for plaintiffs in error, stated that the transcript 
of a verdict different from that inserted in the judgment, 
Was sent up from the County court, and the questions 
presented were: 

1. Whether the court could consider the verdict so in- 
serted, as any part of the record. 

2. If not, whether the verdict so inserted in the judg- 
ment was sufficiently certain. 

He contended that the verdict, as inserted in the tran- 
script, was no part of the record, and relied on Mecclary 
vs. Cascaden, Minor’s R. 20; Cunningham vs. Mitchell, 4 
Randolph’s R. 189; Root vs. Sherwood, 6 J. R. 69; Cros- 
well vs. Byrne, 9 Ib. 287; 2 Dunlap’s Prac. 651, 666. 
And that the court must look to the issues and the ver- 
dict as inserted in the judgment—(Pledger vs. Glover, 2 
Porter’s R. 174.) 'That the verdict was responsive to the 
issues, and sufficiently certain. No verdict is perfect un- 
til it is recorded, and made public. <A verdict must be 
enrolled before it becomes part of the record. 


GOLDTHWAITE, J.—The defendant in error, in this 
court, commenced his action in the County court of Wil- 
cox county, against the plaintiffs in error, who pleaded 
the general issue and a set-off. The issues were sub- 
mitted to ajury, who returned a verdict, which is thus 
entered in the minutes of the court: “upon their oaths 
do say, they find a verdict for the defendants, and assess 
their damages at ane dollar and four cents.” On this 
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verdict, a judgment was rendered against the then plain- 
tiff, for the sum so found, in favor of the then defendants. 
A writ of error was sued out to the Circuit court by the 
plaintiff in the action, and on assignment of error, the 
judgment was reversed. ‘To reverse this, the original de- 
fendants here prosecute their writ of error. 

It is much to be regretted, that so insignificant a sum 
should be the cause of so much litigation and expense to 
parties; but we know of no rule which allows us to dis- 
pense with the examination of a case, because the 
amount involved may be small. Parties are entitled to 
the considerate judgment of all courts, without regard to 
the sum in dispute; and principle may be as dear to him 
who is struggling against a demand for one dollar, 
which he supposes the law ought not to compel him to 
pay, as to another who is condemned in thousands. 

For the plaintiffs in error, it is contended that the ver- 
dict of the jury, as it was actually returned by them, 
and which is certified with the record, shews that this 
balance was a sum due from another individual, to whom 
the note sued on was given, and that the plaintiff in the 
action ought not to be compelled to pay his debts, even 
if the law allows the note which he has become the law- 
ful possessor of, to be offsetted in his hands. 

Whatever may have been the verdict of the jury, we 
can only learn it,as an appellate court, from the language 
used in the record of that judgment which we are called 
on to correct; and the entry of that which may be the 
true finding, cannot contro! or diminish the force of that 
which is stated in the record. 

If the verdict was returned in the form which is sup- 
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posed, it could have been corrected at the time, at the in- 
stance of the party supposing himself injured by it, or if 
returned in consequence of any instructions from the 
court, he could have tendered his bill of exceptions, and 
thus have secured to himself the means of examining the 
decision. Or if the verdict was the result of a mistake 
of the law by ihe jury, a motion to set aside the verdict 
and for anew trial, would in all probability have in- 
duced a correction of the supposed error. 

As the case is presented, it must be examined in the 
termsof the verdict of record. It cannot be supposed that 
the legislature intended that a jury would ever pursue the 
identical words of the act authorising them to return a 
verdict in favor of a defendant, when he insisted by plea 
on a set-off—(Dig. 281.) It is sufficient if the verdict re- 
sponds to the issue formed, and it is not necessary to 
pursue the very words: such has been the uniform course 
of practice in this court. If the point in issue can be as- 
certained by the verdict, it is the duty of the court to 
mould it into proper form. No one can infer from the 
terms of this finding, cn the particular issues submitted, 
any other matter than that the plaintiff in the court be- 
low was indebted to the defendants, in the sum _ ascer- 
tained by them, over and above the sum by him de- 
manded. If it wascontrary to the fact, the plaintiff to 
the action could have corrected it more to his satisfaction 
in the County court, than by suing out his writ of error. 
If, in aceordance with the fact, the verdict Was warran- 
ted by law, and ought not to have been set aside—in ei- 
ther case, he is without remedy in this, as an appellate 
court. The judgment of the Circuit court is reversed, 
and that of the County court affirmed 
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1. If the evidence offered in a case, does not conduce or tend to 
prove the facts in issue, a motion should be made to exclude 
it from the consideration of the jury: but when the evidence 

tends to prove the issue, though not conclusive, such a mo- 

‘ tion cannot prevail. 


2, Where evidence is circumstantial, and not conclusive, the jury 
are sole judges of the effect of the testimony, and are alone 
capable of deducing inferences from it. 


3. Where one obtains a note surreptitiously, and disposes of it to 
a party cognizant of the fact,—such party cannot recover on 
the note. 


4. Where one practices a cheat on another, in the transfer of a 
note, surreptitiously obtained, the party injured may recover 
back the consideration paid for the note. 


Error to the Circuit court of Barbour county. 

Trover for a promissory note, tried before Judge Short- 
ridge. 

Defendant plead, not guilty. Judgment for plaintiff. 

Plaintiff in error assigned the charge of the court be- 
low, as contained in a bill of exceptions taken at the 
trial. Reference being fully made to the bill of excep- 
tions, in the decision of the court, it is therefore unneces- 
sary to set it forth at length here. 


Porter, for the plaintiff in error. 


ORMOND, J.—The action was trover for a promissory 
note, brought hy the defendant in error, against the 
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plaintiff. On the trial, a bill of exceptions was tendered 
by the plaintiff in error, from which it appears that the 
note was made by one William M’Rae, to the defendant’s 
intestate, or bearer. 'The evidence, as to the manner in 
which the plaintiff in error acquired the note, and as to 
his knowledge, that Alexander D. McRae, from whom he 
acquired it, had no title in the note, was circumstantial. 
The court charged the jury, in substance, that if they in- 
ferred from the testimony, that the note sued for was the 
property of defendant's intestate, and that Alexander D. 
McRae had no title in it or right to dispose of it, but had 
surreptitiously obtained it, and that these facts were 
known to the plaintiff in error, that plaintiff’s title was 
no better than his, and that they must find for the de- 
fendant in error. 

The counsel for the plaintiff in error then moved the 
court to instruct the jury, that a note payable to bearer, 
(which was the fact in this case,) may be transferred by 
the bearer, though he may have acquired possession by 
finding, fraud or felony, and if the transaction on the 
part of the purchaser be Jona fide and without notice, he 
acquires a good title. The court thereupon charged, 
that although in some cases a note payable to bearer, 
might be transferred by one having no title other than 
possession, and differed perhaps in this from a note pay- 
able to order—yet so far as this case was concerned, the 
law as to both was the same, provided the purchaser had 
notice of its being surreptitiously obtained by the per- 
son selling it. And if the transfer was before letters of 
administration had been granted, and Alexander D. 
Was not such administrator, defendant below must have 
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known that Alexander D. had no right to transfer the 
note in question, if he got possession of it after the death 
of intestate, and that fact was known to him. 

The court, at the instance of the plaintiff below, also 
charged, that if Alexander D. had practiced a cheat on 
defendant in the transfer, that he could recover back the 





consideration paid for the note. 

We can see no error in either of the charges given by 
the court. ‘The jury are the exclusive judges of the ef- 
fect of testimony; if it be circuinstantial, as in this case 
they alone can deduce inferences from it. If the evi- 
dence offered did not conduce or tend to prove the facts 
in issue, a motion should have been made to exclude it 
from the consideration of the jury. Nosuch motion was 
made, and could not have prevailed, had it been made, 
as the evidence, though not conclusive, tended to prove 
the issue. 

The charge asked for by the defendant below was in 
fact given, though with more circumlocution than was 
necessary. ‘The jury were expressly told that the right 
of the plaintiff below to recover, depended on the fact, 
that the person from whom the defendant purchased the 
note, had surreptitiously obtained it, and that the defen- 
dant knew these facts: in such case, it is clear he would 
not be a bona fide purchaser, and therefore fell within 
the principle admitted in the charge asked for. 

No question is raised here as to the influence which 
the act of eighteen hundred and thirty-three, (Aik. Dig. 
330, sec. 18,) on the subject of notes payable to bearer, 
might exert in cases like the present, and therefore no 
opinion in relation thereto is expressed. 
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The ne charge given by the court is entirely correct. 
Let the judgment of the court below be affirmed. 





LAMB, trustee, vs. WRaGG and STEWART. 


1. Where property is given or bequeathed to a married woman, 
without any qualification of the manner in which it is to be 
possessed or enjoyed, it vests, subject to the ordinary legal and 
marital rights of the husband. 


2. But if it appear from the deed, or other instrument which 
transfers the prope rty, that it was the intention of the donor 
or testator, that the wife should have an estate therein to her 
own separate use and disposa], such intention shall take effect, 
if it be fairly and clearly expressed. 


3. The law favors the marital rights of the husband, and will 
not consider them to be interfered with, by any disposition. of 
property made for the wife’s benefit, unless there is a clear ex- 
clusion of his interest and control. 


4, Where the terms employed by the donor or testator, in a gift 
or bequest to an unm uricd woman, are, that the property shall 
be “at her own disposal,” or, “ for her sole and separate use,” 
the property will vest sn: Rie in her as the owner, and it 
will be subject, upon marriage, to the marital rights of the hus- 
band. ; 


5. Much stronger terms are required to indicate the intention of 
a donor or testator, to continue a distinct estate mm an unmar- 
ried woman, after she sha}l come under the protection and con- 
trol of the husband, than in the case of a gift or bequest toa 
married woman. 


6. Where there is no indication of an intention in the deed of 
cift of slaves, ef a father to his son-in-law, in trust, for his 
& P. ie) 
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daughter, that she i is to shawn the s'aves at her own disposa!, or 
for her own use, and as her separate property ; and no terms 
to inhibit the husband from disposing of the saves against the 
consent of the wife,—-the husbaid must be taken to have ac- 
quired ‘an estate for the ‘ife of his wife in the s'aves, untram- 
melted by any right of the wif to dispose of them; aud the 
interposition of a trustee, or the fact of the daughter being 
married at the time of the gift, can make no difference. 














7. And where a !ife estate oa 'yis vested in the danghter, with the 
fee to her chidren—the ci dren, if there be any, may have 
recourse toa court of equity, even during the life of the mo- 
ther, to prevent the remova! of the s.aves, so as to put in jeo- 
pardy their eventual interest. 


Error to the Circuit court of Montgomery. 

Trial of the right of property, before Judge Pickens. 

Defendants in error levied an execution upon sundry 
slaves, as the property of the defendantin the execution, 
which were claimed by plaintiff in error, as trustee for 
the wife of the defendant in the execution. Judgment 
was rendered against the plaintiff in error, who brought 
the case to this court for review. 

On the trial of the case, plaintiffs in execution proved 
that the property levied on had been in the possession of 
John J. Lide, the defendant in the execution, and thit he 
had controlled the same. The claimant of the property 
then produced two deeds, A and B, and proved that John 
J. Lide had resizned lis trust, and that claimaut had been 
appointed trustee to carry iuto effect the objects of the 
deeds. Evidence was offered by the claimant, for the 
purpose of shewing that Alexander Lamb was the owner 
of the negroes, previous to the execution of the deeds: 
that John J. Lide brought from South Carolina, in eigh- 
teen hundred and twenty-six, those mentioned in the 
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first deed :—those mentioned in tle last deed had been 
in possession of Lide fur about five years prior to the tri- 
al: ‘hat there was no concealinent in the neighbor- 
hood, on the part of the family, of the title under which 
the property was held, and that the deeds were recorded 
in Montgomery county, in September, cighteen hundred 
and thirty-twv. The debt of the plaintiffs in the execu- 
tion was contracted prior to the record of the ceed. 

Claimant moved the court to charge the jury, that if 
they believed the negroes Were the property of Lamb, at 
the time of the execution of the deeds, and that he had 
executed them in good faith—they were sufficient to cre- 
ate a separate estate in the wife; and that the negroes 
were not liable to payiuvent of the husband’s debts. 
This charge the court refused; and charged the jury, that 
if the negroes Were the property of Lamb, and were 
conveyed by him iu good faith, and Lide entered in pos- 
session under the deeds—yet if they had Leen in his pos- 
session for the term of twelve months in this State, and 
the debts were contracted here, and the deeds were not 
recorded according to law,--they Were subject to the 
payment of the debts, unless the creditors had notice of 
the contents of the deeds. 

Claimant then moved the court to charge the jury, 
that if they believed the negroes were in possession of 
Lide as trustee merely, and that his wife actually enjoy- 
ed the benefits provided in the deeds, the property was 
not liable—which the court also declined. The refusal 
of the court to charge as desired, was ass'gned as error. 

The deeds, A and B, were similar—deed A was as fol- 
lows: 
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“Know all men by these presents, that 1, Alexander 
Lamb, &c. in consideration of the love and affection, 
which I bear to my daughter Mary Jane Lide, and of one 
dollar to me paid, the receipt of which is acknowledged, 
have sold, bargained and delivered, and do hereby bar- 
gain, sell and deliver, unto John J. Lide, in trust for my 
said daughter, for and during the term of her natural 
life, four slaves, to wit, Deriah, &c., and their increase— 
and after the death of the said Mary Jane, I give the said 
negroes and their increase, to such child and children of 
the said Mary Jane, by the said Lide, as may be living 
at the death of thesaid Mary Jane. And I do nominate 
and appoint John J. Lide, sole trustee, to hold said ne- 
groes, and to execute the trust herein-before reposed. 'To 
have and to hold the said negroes to the said John, for 
the purposes herein-before enumerated, to his executors, 
or administrators and assigns. In witness,” &c. 


Campbell, for plaintiff in error. 


Campbell, for plaintiff, contended that the deeds dis- 
close aclear intention on the part of the grantor, that 
the beneficial use of the property should be enjoyed by 
the wife separately from her husband—He is made trus- 
tee, which excludes the idea of an usufructuary interest 
in him. 

The term of “the natural life” of the wife, is the peri- 
od during which his office of trustee is to be exercised, 
and the period in which such an office is necessary to 
guard the interests of the wife. Natural love and affec- 
tion for the daughter of the grantor, is the consideration 
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on Which the deed is founded; andthe children of the 
daughter of tiie grantor, are the objects of his bounty 
upon the termination of the life estate of the daughter. 
No interest is left in the trustee, except during the life of 
his wife, and the interest is to be held “in trust for the 
wife’—(3 Bro. Ch. R. 385; Johnes vs. Lockhart, 6 Con. 
Eng. Ch. R. 44s; 2 Atk. 558; 3 1b. 399; 4 Dess. 458; 2 
S. & R. 275; 5 Vesey, 517, 545; 3 Rand. 373; 2 P. W. 
316.) 

Upon the second question presented by the bill of ex- 
ceptions. he contended 

That none of the statutes of this state require a deed 
of trust of personal property, when possession is trans- 
ferred, to be recorded. 'Vhat those deeds which are ren- 
dered void for want of registration in favor of creditors 
and purchasers, are still good between the parties—That 
the creditors and purchasers referred to in those statutes, 
are creditors and purchasers of the grantor of the deed, 
and not of any third person who may be in possession of 
the property—'lhat the term “deeds of trust” in the sta- 
tute, referred to in the opinion of the Circuit court, means 
a deed of trust for the payment of debts, and is intended 
to settle the priority between creditors—and is not ap- 
plicable to trust deeds in favor of married women, when 
possession is delivered to the trustee or her husband—(5 
Rand. 211; 5 Cranch, 154; 5 Stew. & Por. 142; 7 Pe- 


ters, 348; 6 Ib. 124; 1 Stew. §+ Por. 262.) 


COLLIER, C. J.—'The bill of exceptions, in this case, 
raises one question, touching which, if our opinion be fa- 
vorable to the defendants in error. we need not look far- 
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ther iuto the peiuts raised at the trial. ‘That question is 
this: Doesa Jeed of git, made by a father to a son-in- 
}yw, in trust for his wife, (the daughter.) for and during 
the term of her natural life, and after her death, to such 
child or children of their marriage, as may then be liv- 
ing, Vest a separate estaie in the wife and daughter for 
l.f2? 

It may be laid down as a general rule, where property 
is given or bequeathed tu a married woman, without 
any qualification of the Imanner in which it is to be pos- 
sessed or enjoyed, that it will vest subject to the ordina- 
ry legal and marital rights of the husband. Butif it 
appear from the deed, or other instrument which trans- 
fers the property, that it was the intention of the donor 
or testator, thut the wife should have an estate therein 
to her own separate use and disposal, such intention 
shall take effect, if it be fairly and clearly expressed. 
What terms are necessary to speak such an intention, it 
is not alWays easy to determine. ‘The books contain 
some cases marked by nice distinctions, and the decis- 
ioas even of the same court upon this subject, have not, in 
every instance, Maintained uniformity. 

In Hartley vs. Hurle, (5 Vesey, jr. 544,) the Master of 
Rolls decided that a bequest in trust, to._pay the annual 
produce of a fund created by the testator, into the proper 
hands of amarried Woman, was a bequest to her sepa- 
rate use. But in Tyler vs. Lake, (6 Cond. Eng. Ch. R. 
450,) it appeared that lands were settled upon trust, af- 
ter the death of the settler, to sell the same and distri- 
bute the proceeds among all the settler’s children nomi- 
natim; and as to the shares of two who were married 
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women, the trustees Were directed to pay the same “into 
their own proper and respective hands, to and for their 
own use and benefit;” but in case they should. be then 
dead, to pay their shares to their respective husbands, for 
their own use and benefit. The Lord Chancellor, in de- 
livering his opinion, remarks: “Neither do I think that 
the direction which is superadded, ‘to pay the shares into 
their own proper hands, either taken singly or in con- 
nection with the rest of the cluuse, is sufficient to create 
a separate estate in the wife. ‘The only authority cited 
for such a proposition, is Hartley vs. Hurle, which was a 
case under peculiar circuinstances, and in which that 
Was not the point principally considered.” 

In Lumb vs. Milnes, (5 Vesey. jr. 521.) the Master of 
the Rolls considered that the mere fact of vesting the es- 
tate in trustees for the benefit of the wife, did not create 
a sole and separate interest in the wife, and he assumed 
that no case had ever gone the length of so deciding. 
And in Kensington vs. Dollond, (7 Cond. Eng. Ch. R. 
322,) it appeared that by the marriage scttlement of a 
widow, her property was assigned to two trustees upon 
trust, to invest and pay the dividends to her for her life, 
for her own sole and separate use, and after her decease, 
upon trust, to pay the fund to a daughter by her first 
marriage, (who was then married) «for her own use 
and benefit.” The daughter’s husband becoming bank- 
rupt, it was held, that on the death of the tenant, for life, 
his assignees were entitled to the fund subject to the 
wife’s equity for a settlement. The Muster of the 
Rolls observed, that “the intention to give a separate es- 
tate must be clearly expressed. A gift to a wife for her 
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own use and benefit, does not clearly express such an 
intention; nor does a gift to a husband for his wife’s 
Own use and benefit, (the husband being one of the trus- 
tees of a settlement) clearly indicate such an intention.” 

The law seems rather to favor the marital rights of 
the husband, and will not consider them to be interfered 
with, by any disposition of property made for the wife’s 
benefit, unless there is a clear exclusion of his interest 
and control—(2 Atk. R. 561; 3 tb. 399.) In Wagstaff 
vs. Smith, (9 Vesey, jr. 520,) a trust was created by will 
to permit a married woman to receive the interest or 
dividends of stock to her own use during her life, inde- 
pendent of her husband. ‘The Mester of the Rolls de- 
termined, that by the terms of the trust. an absolute and 
complete life interest passed to the wife—(See also Lumb 
vs. Milnes, (5 Vesey, jr. 528.) And in Jamison’s ex’or vs. 
Brady and wife, (6 Serg. & R. Rep. 466,) it was made a 
question, whether a bequest to a married woman for her 
own use, conveyed to her an interest for her own separate 
use, and it was adjudged that it did. The court lay 
great stress upon the intention of the testator, not alone 
as it was to be gathered from the will itself, but as it 
was inferrable from extrinsic circumstances. It appear- 
ed in proof, that the husband was indebted to the testa- 
tor: this circumstance is remarked upon by the court, as 
indicating the testator’s intention to vest a separate es- 
tate in the wife; otherwise, his bounty would be of no 
avail to the wife, but would operate rather as a release 
of the husband’s indebtedness. 

The cases most favorabie to the interest of the wife, 
are decisions of the Court of Chancery of South Carolina. 
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. the-deed, that the intention of the father, the donor, was 
to give to her a separate estate, Which her husband had 
no right to dispose of, in any manner.” What the 
“words of the deed” were, the report no where informs 
us, and the learned reporter, in his head note, leaves it 
very clearly to be inferred, that the fact of the daughter 
being a married woman at the time of the gift, sufficient- 
ly indicated the father’s intention to vest in her an estate 
to her separate use, yet the decree could not have been 
influenced by that consideration—if it was, it may at 
least claim the merit of novelty, while it stands unsup- 
ported and insupportable. 

A distinction has been oiten taken betweena gift or 
bequest toa married woman, and a gift or bequest to 
one who is unmarried, unless it is made in contempla- 
tion of an immediate marriage, and with a view toa 
provision for that event. In the case of the unmarried 
woman, much stronger terms are required to indicate the 
intention of the donor or testator to continue a distinct 
interest in herself, after she shall come under the protec- 
tion and controlof ahusband. If the terms employed 
are, that the property shall be “at her own disposal,” or 
“for her sole and her separate use,” the property would 
vest absolutely in her as owner, and upon marriage, 
would not be holden otherwise than as her other abso- 
lute estate ; but would be subject to the marital rights of 
the husband—(2 Story’s Equity, 610, 611, and cases there 
cited.) 

In the case at bar, we have cited quite a number of 
authorities, not because we have thought it necessary to 
the understanding of the principle of our opinion, but 
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that the course of judicial decision upon this interesting 
question should be seen. There is not the slightest indi- 
cation of intention in either of the deeds of Alexander 
Lamb, that his daughter should hold the slaves at her 
own disposal, or for her own use, and as her separate pro- 
perty; nor are there any terms to be found in either of 
them, which would inhibit the husband from disposing 
of the slaves, against the consent of the wife. The hus- 
band, then, must be taken to have acquired an estate for 
the life of his wife, in the slaves in controversy, by vir- 
tue of the gifts to himself in trust for her, untrammeled 
by any right of the wife to dispose of them. The inter- 
position of a trustee, or the fact of Mrs. Lide being mar- 
ried at the time of the gifts. we have shown could make 
no difference, and consequently the slaves are liable to 
levy and sale to pay the husband’s debts. If there be 
any children of the marriage of John J. Lide and his 
equity will be open to their relief, by in- 


Wife, a court of 
terposing even during the life of the mother, to prevent a 
removal of the slaves, so as to put in jeopardy the enjoy- 
ment of their eventual interest. 

Our conclusion on this question is decisive of the case, 
and relieves us from considering the other points presen- 
ted by the bill of exceptions. ‘ithe judgment is affirmed 
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1. Personal contracts are to havethe same obligation, force, va- 
lidity and interpretation in every country, which the y have in 
the country where they are made or are to be executed. 


2. (But the: ‘courts of no county are bound to enforce or hold va- 
lid, any contract injurious to its.own rights, or those of its citi- 
zens ; or whicl:ofleuds public morals, or violates public faith.) 


3.;Remedies for the cn! fore ment of contracts, or to obtain com- 
‘pensation for a hon ich, are to be regulated and pursued ae- 
cording to the dew fori, and uot the law of the place where 
they are made orfare te be executed. 


4. The nature, validity, construction and effect of contracts, are 
to be ascertained by the lex loci contractus, and that law is 
considered as much a part of the contract, as if it were ex- 


pressly inserted in it. 


5. Statutes preseribing the time within which courts shall enter- 
tain certain actious, relate to the remedy, and a party seeking 
that remec’y, must bring | timself Within the prescription, as 


limited by the lez fori. 


6. (A plea of prescription affirmed by a judgment, operates as an 
answer to the right of action every where.) 


7. The discharge of a contract, or a defence against it, in the 
place where it is made, is available every where. 


8. The lezal obligation of a contract is discharged, whenever 
the statute of limitations of the place where it was made, has 
run against it, and nothing r canine. but a moral duty, which 
courts of judicature cannot coerce. 





9. It seems, that if the Jegc] right he gone, the contract is dis- 


charged, until it is ro-atiirmed, or in some manner recognized. 


1 
' 


operates as a defence extra terrilorium—ther fore, 


10. Prescription constituting a bar at the place of the contract, 
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11. Where one made a note in South Carolina, and remained in 
that State until the statute of limitations of South Carolina 
operated as a bar to a recovery on the note,—it was held that 
the bar created by the law of South Carolina, operated as an 
available defence to an action Lrought on the note in this State. 


Error to the Circuit court of Mobile. 


Assumpsit on a promissory note, trie 


before Pickens, J. 

Plaintiff c ed azainst defendant on a promissory 
note, to Which defendant ad, that the note was made 
in South Carolina, and that defendant wes a citizen of 
that State. more then four years after cause of action ac- 
crued on the note, and that by the law of South Caroli- 
na, all actions ou any writing not a specialty, must be 
brought in four vears, and not afterwards; and further 
that no action was commenced in that State within four 
years after the right of action accrued on the note, and 
that he did not promise within four years next after the 
right of action accrued, to pay the note. 

To this plea, there was a demurrer and joinder. 

The court sustained the demurrer, and judgment was 
rendered for plaintifi: to reverse which the writ of error 
was brought. 

Upon the trial of the cause, the plaintiff gave in evi- 
dence a note, of which the following is a copy: 


”» 
} 


“Charleston, 31 May. (1825,.) eighteen hundred and 
twenty-five. Four months after date, I promise to pay 
to the order of J. C. & C. Burckmeyer, seven hundred 
and nine 55-100 dollars, for value received. 

(Signed,) Dein Goopman, per Att'y, 


were rT i. Vrrrrr?’ 
JAMES i. HKLILLER. 


It was further in proof, that the note was executed “in 
Charleston. in the State of South Carclina: and that the 
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interest. Which such contracts bere in that State, Was se- 
ven per centuin per annwn. 

Plaintiff in error assigned: 

That the court erred in sustaining the demurrer to de- 


fendant’s plea. 


Y LJ? foyer tha leintiff i orm 
Cam phe 5 4UL Lid peeAihbtiil dabCrivi 


Newari, coutra. 


COLLIER, C.J.--The only question raised in this 
case is, Whether, if persons residing in the same state, 
enter into a contract, in consideration of which, one sti- 
pulates by promissory note. to pay the other a sum of 
money at a particular day, and the promissor continues 
his residence within the state, until the statute of limi- 
tations of the Joes contractus shail have operated a bar 
to a recovery,—can the maker of the note, Who has re- 
moved to another state. When sued, avail himself of the 
prescription of the Jer loci coutreeius, or shall the lex fori, 
in this particular, govern ? 

It is wel! settled. that personal contracts are to have 
the same obligatory force, validity, and interpretation in 
every other country, Which they have in the country 
where they are made or are to be executed. This rule 
isof very early adoption, and recognised in all nations 
which cherish an enlightened jurisprudence. ‘There is, 
however, an exception prevailing, coeval and co-exten- 
sive with the rule itself, viz—theat the courts of no coun- 
try are bound to enforce or hold valid any contract, 
which is injurious to its own rights or those of its citi- 


zens, or Which offends public morals. or vielates the 
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public faith.—(Le Roy, et al. vs Crowninshield,2 Mason’s 
R. 151-—Pearsall, et al. vs. Wright, et al, 2 Mass. R. 84— 
Medbury vs. Hopkins, 3 Conn. R. 47:2—Rueggles vs. Keel- 
ott, 4 Cowen’s R. 
508, and note 511, and cases there cited 


It may also be considered : 


s 
“ 


er, 3 Johns. R. 263 
ied rule of law, 
that remedies for the enforeeinent of contracts. or to ob- 
tain compensation for a breach. are to be regulated and 
pursued according to the ler fori, and net the law of the 
place Where they are made or are to be executed. This 
rule rests upon clear and intelligible reasoning. Every 
nation institutes its own courts, prescribes their jurisdic- 
tion, and the time and manner of proceeding, With a re- 
ference to its own views of justice and propriety—its 


wants and usages, and the convenience of its citizens. 


All that international comity can claim under such cir- 
cumstances is, that forcigners shall be entitled to the 


same judicial remedies as are afiorded to citizens of the 
country.—(Cases cited above—Decouche vs. Savatier, 3 
Johns. Ch. R. 190, 217-4 Cowen’s R. 5:28, note, and ca- 
ses there cited.) 

In regard to the nature, validity, construction, and ef- 
fect of contracts, as these are to be ascertained by the 
lex loci contractus, that law is to be considered as much 
a part of the contract, as if it Were expressly inserted in 
it—(Melan vs. The Duke de Fitzjames, 1 Bos. & Pul. 
138—Mather «& Strong vs. Bush, 16 Johns. R. 233.) 

But while these general rules are acknowledged, their 
application, in the great varicty of cases that arise, is of- 
ten perplexing and difficult. The distinction between 


construction and righ/, on the one hand. and remedy on 
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the other, seem occasionally so refined as to run into 
each other. 

That statutes, prescribing the time within which 
courts shall entertain certain actions, or contracts be 
sued, and wrongs redressed, relate to the remedy, and con- 
sequently, a party se 
self within the prescription as limited by the lex fori, is 


i 


‘king that remedy, niust bring him- 
@ proposition Which we need not gainsay.—(4 Cowen’s 
R. 52x, cases cited in note.) 

While we admit authority thus to have settled the 
rule, where no statute has attached upon the cause of 
action, and perfected a bar—for weyse//, 1am free to ad- 


mit, that if this question were res tnéeera, I should be 
apt to consider the limitation of the /ex loci, as entering 
into and forming a part of the contract. The maker of 
anote must be supposed to have in view the prescription 
of the country where it is made, or to be paid, and to 
stipulate in reference to it, in the same manner as if it 
had been inserted in hee rerba—(Nash vs. Tupper, 1 
Caine’s R. 402—argument for plaintiff. and dissenting 
opinion of Mr. Justice Livingston.) This, however, isa 
mere intimation of. what my opinion would be, in the 
absence of prior adjudication: the rule, qualified as we 
have stated it, rests upon authorities too numerous and 
respectable to be disregarded—aanad | acquiesce. 

The question, whether the prescription of the place of 
the contract having completely run against the plaintiff, 
and extinguished his remedy there, we think may be 
considered independent of the influence exerted by sta- 
tutes of limitation before the bar is perfected. The locus 


contractus is the place for the perforrmance of a eontract, 
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if it contemplate no other, and if its execution cannot 
there be coerced by reason of the supineness of the party 
entitled to its benefit, shall the courts of another country 
acknowledge its validity? The statute of South Caroli- 
na, sO faras wecan !carn its terms frem the plea, does 
not declare an extinction of the contract, but an nla: 


cuishment of the remedy only; yet we cannot conceive 
that this should materially influence its legal effect. 


listinction between a right and a remedy, is well 
known in law—the former is dependent upon the stipu- 
lations of the partios, or their acts Gr on:issions, while the 
latter is subject to levislative modification. pire the 
legislature be ressarily vested with this power, it can- 
not, under the pr e of modifying, abolish a aaa 
A contract which cunnot be enforeed, though free from 
all objection to iis validity, has_no chiigation in law: it 
is true, that there may be amoral obligation, binding in 
foro conscientic of this, courts of judicature can take 
no notice, except as furnishing an adccuate consideration 
for a promise, or a _suilicient authority to retain money 
vaid On such inoperative contract. itis difficult to dis- 
tinguish in principte, between a contract which has be- 
come extinct by the passiveness of him in whose favor it 
Was made, and one, the raedy on Which, has been lost 
from the same cause. In the onc cise, it is asif it had 
never existed—in the other, the Jege? obligation being 
gone, it cannot be ccerced, but depends for its perform- 
ance upon the'sense of inorel justice of the party origi- 
nally liable—(‘2 Mason's 8. 108, 16!; Sturgis vs. Crown- 
—— L Wheat. R. 122, ef vd-¢; Sinith vs. Mead, 3 Conn. 
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A defendant may or may not, at his election, plead 
the statute of limitations; yet, if he does, and it is found 
in his favor, it cannot be successfully urged that the de- 
fence shall not avail him every where. ‘The plea is in 
bar, and not in abatement, and 2 judgment for the de- 
fendant would not merely defeat the particular action, 
but would operate as a perpetual barrier to any other 
proceeding founded upon the same cause. ‘This point we 
should consider clear beyond controversy, but for what 
was said by Chancellor Kent, in Decouche vs. Savetier. 
In that case, the learned chancellor remarked: “The 
plea of the statute of limitations does not touch the merits 
of the contract. It merely bars the remedy in the par- 
ticular domestic forwm, and does not conclude the plain- 
tiff in his own or any other foreign country. ‘To render 
the matter of the payment, a res judicata, it is necessary 
that the grounds of the judgment should be the same— 
(Graham vs. Maxwell, 2 Dow. 314.) The reason of the 
exceptio rei judicata, is to prevent endless litigation and 
discordant decisions; and the reason has no application 
tosuch a plea.” 

Mr. Justice Livingston, in Nash vs. Tupper, takes a 
different view of the point. Speaking of aplea of the 
Statute, he says: “The present defence is a perpetual 
bar to the action, and therefore involves in it the merits, 
and not a mere question of form.” 'To the same effect is 
Mr. Justice Story’s opinion in Le Roy vs. Crowninshield, 
where, treating of the effect of statutes of limitation, he 
Observes: “If, on the other hand, they are considered as 
defences or bars, authorised to be made by the debtor, 
and at his option, they are no otherwise a regulation of 
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judicial p proceedings, than any other legal bar set up by 
the debtor. ‘They authorise a judgment of the court in 
his favor, as a perpetual bar of any suit. They literally 
go, therefore, ad litis decisionem.” Let these citations 
suffice to show that a plea of prescription, affirmed by a 
judgment, operates as an answer to the right of action 
every where. 

If all remedy is gone, and the obligation of the con- 
tract, of consequence, extinct in the place where made, 
—Shall its resuscitation be silently effected by the mere 
passage by the debtor, of a line which marks the boun- 
daries of distinct governments? We are aware that there 
are authoritics to which we are accustomed to yield a 
high respect, furnishing an affirmative response to this 
question. In Bulger vs. Roche, (11 Pick. R. 36,) it was 
held that the statute of limitations of a foreign country, 
cannot of itself be pleaded as a bar to an action in Mas- 
sachusetts. In fact, the court considered it too well'set- 
tled by its previous decisions, for the point to be again 
drawn in question, and that the lez loct contractus having 
operated an extinction of the remedy, would not exclude 
the prescription of the /ex fori. ‘To the same effect is 
Decouche vs. Savetier, (3 Johns. Ch. R.519;) Lincoln vs. 
Battelle, (6 Wend. R. 475:) and Williams vs. Jones, (13 
East’s R. 439)—In which latter case Lord Elenborough 
said “There was no law or authority for saying, that 
where there is an extinction of the remedy only in the 
foreign court, that shall operate by comity as an extinc- 
tion of the remedy here also.” 

This question is considered by Mr. Justice Story, in 
Le Roy vs. Crowninshield, with his usual research and 
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ability. In his opinion, the learned Judge remarks, that 
“payment cor extinction, according to the laws of the 
place of the contract, is payment or extinction of the debt 
every Where. Why not, then, the presumption of pay- 

ment or extinction, conclusive every where clse, when it 
would be conclusive at home?) Why should a difference 
be made between the fact, and that which the law 
deems conclusive evidence of the fact? What is there in 
the principles of national comity, which forbids us to 
bind the partics by a rule or a prescription, which the 
laws of their country Lave made conclusive between 
them? Ifa foreign prescription may be given in evi- 
dence as proof of payment, (as in Scotland.) Why may it 
not be pleaded directly as a positive bar?” 

Again: “The statutes of limitation must be pleaded 
by the debtor, otherwise they are not available in his fa- 
vor. The defence, in sucn case, is given to the debtor, 
against any action after the limited period. When that 
period is passed, if the parties are still within the State, 
all right of action is extinguished: and I can perceive no 
reason why the right to use that defence, good by his own 
laws, should not travel With the debtor into every other 
country. ‘The policy of it is as stroug as that of exceptio 
) litigation, and to save 
persons from continual exposure to stale demands.” And 
further, in speaking of a debt barred by prescription, 
the learned judge says, that though there may be a 
moral duty on the part of the debtor to pay, “there is not, 
strictly speaking, any right in the creditor to claim pay- 
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not render necessary a decision of the question now be- 
fore us, We do not learn whether that question was sup- 
posed to be concluded by authority. 

In Woodbridge vs. Austin, (2 Tyler's R. 364.) it was 
decided, that Where a demand is barred by the laws of 
a foreign country, where the contract was made, it can- 
not be revived by transferring it to an inhabitant of Ver- 
mont. Andin ‘Towns exXor vs. Bardwell, adm’r, (l 


y ;$ 1 


Stew. & Por. 56.) Chief Justice Lipscomb, in delivering 
the opinion of the court, employs this language: “But in 
acknowledging the generality of the rule, that the sta- 
tue of limitations applies to the remedy and not to the 
right, we Wish not to be understood as committing our- 


+ +h, 


selves, to sustain the rule to the fullextent that has beer 


~ 


ha 


claimed for it by some eminent jurists. We in this case 
only decide, that if the bar has not become perfect, the 
statute does not atfect the right. If, however, the statute 
had interposed, and perfected a bar to a recovery before 
the parties removed from the inrisdiction where the con- 
tract Was entered into. some of us, at least, Would pause 
and hesitate much, before we would set aside that bar 
and open the remedy to the enforcement of the contract. 

In maintaining a bar. by »rescription, to be operative 
in every country in which the debtor may chance to be 
found or remove. We think 1 harmouy of the law is 
best preserved. Ut has been held. that detinue may be 
maintained upen ere ground of a previous posses- 
sion, Originally acquired without force or fraud, and en- 
joyed for a suticicnt lencth of to make the statute 
of limitations an lable bar -o, it has been decided, 


biUctus 


been ad- 





that where 



































as 
THE SUPREME COURT GE ALASAMA. Jd 


CG odima Ll ves. Mun 


sini 3 holden in one State, for a period beyond that pre- 
scribed by the laws of that State, and afte that period 
has elapsed, the possessor removes into another State, 
which has a longer period of prescription, or is without 
any prescription, the original owner cannot successfully 
assert a title in the latter State against the possessor—- 


4 

- 
a 
Lael 


<a a 
Ol; 


ow 


(Newby’s admr vs. Blakey, 5 Hen. §> Mun 
Garth’s ex’ors vs. Barksdale, 5 Munf. R. 101; Carter, et 
al. vs. Carter et al. Ib. LOS; ‘l'ravis vs. Claiborne, Ib. 435; 
Brent vs. Chapman, 5 Cranch’s R. 353; Shelby et al. vs. 
Guy, 11 Wheat. R. 571; Beckford et al. vs. Wade, 17 
Vesey’s R. 835; Gregg vs. Bigham, | Tiill’s Rep. 299; 
Kegler vs. Mills, 2 Mar. §- Yerg. R. 174: Partee vs. Pad- 
get et al. 4 Yerg. R. 174; Lardeson vs. lays, 4 Tb. 507 ; 
Thompson vs. Caldwell, 5 Litt. R. 156; Stanley vs. Earl, 
5 Ib. 281 ; Cook vs. Wilson’s adin’rs, 6 Ib. 437; Orr et al. 
vs. Pickett, 3 J. J. Marsh. R. 268; Middleton vs. Carroll, 
4Jj. J. Marsh. R..143; Smart vs. Baugh, 3 J.J. Marsh. R. 
363.) It is indeed difficult to conceive why a statute 
bar to the recovery of a debt should not be as potent for 
the debtor, as a similar presciption is for the possessor 
of personal property. ‘he statutes applying to the latter 
case do not declare an extinction of title, but like those 
relating to the former, mercly extinguish the right of ae- 
tion. It is, then, difficult in principle, to conceive why, 
if the lez loci is allowed as a bar in the one ease, it should 
not be held an absolute discharge in the other. Mr. 
Justice Story, in his Conflict of Laws, intimates very 
clearly, that the cases are not distinguishable in princi- 
ple—(page 48s.) 

The statutes of limitation have sometimes been assim- 
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ilated to laws, by Which the person of an insolvent debtor 
is freed from a liability to imprisonment, while the obli- 
gation of the contract. remains in full force against his 
future acquisitions. ‘The analogy we do not think en- 
tirely just—in that case, the discharge does not extin- 
guish every remedy of the creditor, but without pretend- 
’ deprives him 


reyy 


hat tha lancet walnnhtlea ramadadg ; 
of oue, and that the least valuable remedy. ‘This being 


4 . fap ~it! Wh, ANntrap ° 4 x 
ing to interfere with the contract, it merely 


the case, foreign courts have refused to recoznise an ex- 


tinction of the remedy against the person. We think the 
. i 

question now before us may more aptly be likened toa 

discharge under the bankrupt lawsof a foreign country. 


In that case, the certificate of the bankrupt is considered 
as effectual every Where, as it isin the country where 
obtained. The wora/ cbligation to pay his creditors so 
much of their demands as remains unpaid, is binding 
upon the bankrupt ix joro corscientw, While the legal 
right of the creditor is gone—(Potter vs. Prown, 5 East’s 
R..129; Hunter vs. Potts, 4 T. R. ls2: Bamford vs. Bur- 
rell, 2 Bos. §- Pul. R. 11; Matson vs. Medex, 1 B. §& A. 
Rep. 121; Harley vs. Greei 1, 5 ib. 95; 4 Cowen’s 
R. 514, 515, note.) And as the statute of limitations can- 


on 
¢ 
") 
~~ 
v 
. 
Cc 
C 


} it} 


not be. given in evidence, so neither can a bankrupt’s 
certificate of discharge, but it must be pleade 
land vs. Warren, | Camp. 2. 3638; Stedman vs. Martin- 


nant, 12 East’s 2. G64; Uarris vs. James, 9 East’s R. 82; 


»d—(Gow- 


Joseph vs. Orme, 2 N. Rep. 180.) 
It is an undeniable principle of law, that the discharge 


of a contract, ora defence against it, in the place where 
it is made, is available every where. Thus, if infancy 
will avoid a contract by the lex /ec?, the same effect will 
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be accorded to it wherever the contract is sued—(Thomp- 
son vs. Ketcham, 8 Johns. R. 189; Male vs. Roberts, 3 
Esp. R. 163. To the same effect, see Warder vs. Arell, 2 
Wash. R. 282, et post; Searight vs. Calbraith, 4 Dall. R. 
325; Vermont Bank vs. Porter, 5 Day’s R. 316; Bartsch 
vs. Atwater, 1 Conn. R.409; Anon,1 Br. Ch. R. 376.) 
And in Blanchard vs. Russell, (13 Mass. R. 1,) the court 
say, that personal contracts are subject to all the conse- 








quences attached to contracts of a similar nature by the 
laws of the country where they are made, if the con- 
tracting party is a subject or resident in that country 
where it is entered into, and no provision is introduced 
to refer itto the laws of any other country. Now, we 
have already shown that the legal obligation of a con- 
tract is discharged, whenever the statute of limitations 
of the place where it was made hasrun against it, and 
nothing remains but a moral duty, whieh courts of judi- 
cature cannot coerce. If the /ega/ right be gone, it would 
be more proper to consider the contract as discharged un- 
til it is re-affirmed, or in some manner recognised. And 
prescription constituting a bar at the place of the con- 
tract, we think, should, upon principle, be regarded as. a 
defence, extra territorium. 

We incline to the opinion, that direct authority pre- 
ponderates against the conclusion to which we have at- 
tained. But as the precise question now before us, does 
not appear to have been often considered, either in Eng- 
land or in the States of the Union, we do not consider 
precedent so overwhelming as to foreclose our enquiries. 
Besides, it is worthy of remark, that the more recent ad- 
judications upon the statutes of limitation, are tending to 
8 Pp. 13 
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unsettle and overrule many of the previous decisions, 
which had gone far to impair and abrogate the whole- 
some provisions of well-intended and beneficial laws. 

To conclude, we think the plaintiff’s plea, which relied 
on the statute of South Carolina, the State in which he 
made the note in suit, and in which he resided until the 
statute completed the bar, interposed an available de- 
fence. 

The Circuit court consequently erred in.sustaining the 
defendant’s demurrer to that plea, and its judgment 
must be reversed, and the cause remanded. 
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BATES tS. THE PLANTERS & MERCHANTS’ BANK. 


1. In a summary proceeding on a Bank notice, every thing ne- 
cessary to give the court jurisdiction and to sustain its judg- 
ment, must appear on the record. 


2. And where the record does not shew that the certificate of the 
President of the Bank was produced and shewn to the court, 
—it has no jurisdiction, and judgment cannot be rendered. 


3. Such certificate, appended to a notice to defendant attached 
to the transcript, is no part of the record—no action of the 
court appearing to have been had on it, 


Error to the Circuit court of Mobile. 

Bank notice, tried before Piclers, J. 

This was a notice issued by the President of the Plan- 
ters’ and Merchants’ Bank of Mobile, to defendant, as en- 
dorser on a note dated June twentieth, eighteen hundred 
and thirty-seven, for four thousand nine hundred and 
forty dollars, drawn by HH. S. Levert, payable to defen- 
dant or order, sixty days after date, for value received, ne- 
gotiable and payable at the Planters’ and Merchants’ 
Bank of Mobile, and which was protested for non-pay- 
ment; informing defendant that at the next term of the 
court, the Bank would move against him, for the amount 
due by the note, with lawful damages and costs, and on 
the third Monday of the term, would pray the court to 
render judgment and award execution in favor of the 
Bank, for the amount of the demand. ‘The notice was 
accompanied with the certificate of the President, that 
the note was really and dora fie, the the property of the 
Bank. 
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There was no plea filed, but the parties appeared, 
and judgment was rendered for the Bank; to reverse 
which, the writ of error was taken. 

The record of the verdict and judgment, was as fol- 
lows: 

“This day came the parties, and thereupon came a ju- 
ry, &c. who say they find for the plaintiffs, &c. It is 
therefore considered by the court, that the plaintiffs re- 
cover of the said defendant, the said sum, &c. together 
with the costs, by them about their motion in this behalf 
expended.” 


Campbell, for the plaintiff in error. 
Stewart, contra. 


ORMOND, J.—This was a summary proceeding, by 
motion of the Bank, against the plaintiff in error. It is 
now assigned for error— 

1. That the record does not disclose that a motion 
was made in the court below ; 

2, That it does not appear that the certificate of the 
President of the Bank was produced, showing property 
in the Bank; 

3. That the record does not disclose that the motion 
was founded on a paper on which a motion could be 
made. 

It appears from the record, that the facts were contes- 
ted before a jury, though no plea appears in the proceed- 
ings, and the judgment was entered on the verdict of a 
jury. 

It is insisted by the counsel for the defendant in error, 
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that all the facts necessary to maintain the proceeding, 
must be presumed to have been proved. 

It has been repeatedly held in this court, that in these 
summary proceedings, every thing necessary to give the 
court jurisdiction, and to sustain its judgment, must ap- 
pearon the record. Thus, in Logwood vs. Huntsville Bank, 
(Minor’s Rep. 23,) the court say: “It does not appear 
from any thing in the record, that the notice was so giv- 
en, unless the court are so to intend, as insisted by the 
counsel for the Bank, from the words ‘duly notified,’ in 
the record. In proceedings, according to the course of 
the common law, many defects in the record may be 
cured by the doctrine of intendment. But wherever a 
summary remedy is given by statute, those who wish to 
avail themselves of it, must be confined strictly to its pro- 
visions, and shall take nothing by intendment. The su- 
pervising court cannot infer, that notice, as required by 
law, has been given, unless it so appear on the record. 
Not to require this, would be to surrender to the court 
below, the power of judging without appeal, of all the 
proceedings had before it.” The court also apply these 
remarks to the certificate of the President of the Bank, 
which the statute requires him to make, to give the court 
jurisdiction. 

The case just cited was a judgment by default; but in 
the case of Lyon vs. the State Bank, (1 Stewart, 442) 
the defendant appeared and pleaded, and on an issue 
tried, judgment was rendered against him, from which 
he took a writ of error. In giving their opinion, the 
court held this language: “'The charter authorises the 
proceeding by motion. on the note and certificate, and by 
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necessary implication, dispenses with special pleading, 
and all technicality. But it requires, by legal construc- 
tion, in lieu thercof, that the record shall shew every ma- 


terial fact to have been proven, whether the judgment 
be by default or otherwise.” 
It was also he!d. in the case of Duncan vs. the Tom- 


beckbee Bank, (4 Porter, 181.) that in a preceeding by 
motion, the filing a declaration would not render the cer- 
tificate of the President of the Bank unnecessary. 
gh it is the ii settled law, that in summary 
Although it is the we t law, that ia mary 
proceedings like the present, cvery thing necessary to 
give the court jurisdiction, must appear on the record, yet 
we think if the question were open, it might admit of 
1ether the rule ought not to be confined to ca- 
doubt, whether the rt ug] ot to | ont 1 to 
ses of judgment by default; and whether, where the 
parties appeared, pleaded, and contested the matter, the 
same rules did not apply in suits prosecuted in the ordi- 


4 


1 


nary mode. The decisions have been solong acquiesced 
in, establishing the contrary doctrine, that we do not 
feel now authorised to disturb them. 

We do-not think, however, that any decision hereto- 
fore made, applies to the cnse now before us, in regard 
tothe notice. ‘I'he object of the notice is to inform the 
opposite party of the motion to be made against him: if 
he appear and plead, it mustcertainly be held an admis- 
sion of notice. The same remarks apply to the objec- 
tion, that no motion was made. ‘rhe record discloses 
that.an issue was tried: this couid not be on any thing 
but the motion, which must have been made, though it 
was not formally entered on the record. 

But the objection. that the record decs not shew that 
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the certificate of the ;resident was produced, must be 
sustained. It is no where stated that the certificate of 





the president was produced and shewn to the court, and 
without this the court had no jurisdiction. It is true 
that a paper purporting to be a certificate is found ap- 
pended to a notice sent up with the transcript, but that 
is no part of the record. No action of the court appears 
ever to have been had upon it, without which it cannot 





be considered as part of the record. 
The judgment of the court be reversed, and the cause 
remanded. 
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LEVERT Ws. THE PLANTERS’ & MERCHANTS’ BANK. 


1. The charter of the Planters’ and Merchants’ Bank of Mobile, 
does not give the right te the Bank, to recover on notes or bills 
held by them, unless such notes and bills are made negotiable 
and payable at that particular Bank. 


2, And in such cases, the record must shew that the note or bill 
on which the remedy is sought, was made payable and nego- 
tiable at the Bank. 


3. The notice issued to defendant, and attached to the transcript, 
is not considered as part of the record,—so as to shew the 
right of the Bank to recover judgment on motion. 


4. The act of the thirtieth June, eighteen hundred and thirty- 
seven, gives the remedy, by motion, to the Bank, only on notes 
and bills, the future acquisition of the Banks. 


6. The remedy by motion, being in derogation of the common 
law, cannot be inferred, unless the party claiming the benefit 
of it, shews affirmatively, that he is entitled to it. 


Error to the Circuit court of Mobile. 

Bank notice, tried before Pickens, J. 

The notice, in this case, was issued on a note dated 
June twentieth, eighteen hundred and thirty-seven, pay- 
able sixty days after date, to Joseph Bates, jr. or order, 
for four thousand nine hundred and forty dollars, for 
value received, negotiable and payable at the Planters’ 
and Merchants’ Bank of Mobile, and endorsed by the 
payee. 

The notice stated that the note was the property of 
the Bank—was past due—was not paid according to the 
tenor and effect thereof, and was protested for non-pay- 
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ment: and that the Bank would move against defendant, 
for the amount due by said note, with lawful damages 
and costs, at the next term of the Circuit court, and on 
the third Monday of said term, would pray the court to 
render judgment, and award execution in favor of said 
Bank for the amount of said demand. ‘To the notice 
was attached the certificate of the President, that the 
debt was the bona fide property of the Bank. The no- 
tice was served thirty days before court. 

Judgment was rendered against defendant by nil dicit, 
and the case brought up for revision. 

Plaintiff in error assigned: 

1. That the facts stated in the reeord do not shew a 
case in which a judgment could be rendered on motion ; 

2. That upon the facts stated in the record, judgment 
should have been given for the plaintiff in error in the 
court below. 


Campbell, for the plaintiff in error. 
Stewart, contra. 


ORMOND, J.—This was a motion by the defendants 
in error against the plaintiff in error, for a judgment on 
a note discounted by the bank. 

The judgment was rendered by default, and it isnow 
objected here, that the record does not shew a case in 
which a judgment could be rendered in favor of the bank, 
on motion, because it does not state that the note was 
negotiable and payable at that bank. 

The charter of the bank provides “That if any per- 
son shall be indebted to said corporation, as maker or 
8 P. M4 
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endorser of any note, bill or bond, expressly made nego- 
tiable and payable at said bank, and shall delay payment 
thereof, it shall be lawful for said corporation, after hav- 
ing given at least thirty days notice thereof, and produ- 
cing to the court before whom the motion is made, the 
certificate of the President of the bank, that the debt is 
really and bona fide the property of the bank, to move 
for judgment and award of execution,” &c. 

The statement on the record is, that the plaintiff 
“moved the court for a judgment in this case, for the 
amount of a promissory note signed by defendant, dated 
June twentieth, eighteen hundred and thirty-seven, paya- 
ble sixty days after date, to one Joseph Bates, jr. or order, 
and by him endorsed for the sum of four thousand nine 
hundred and forty dollars, which note was discounted 
at said bank,” &c. ‘There is no other description or proof 
relating to the note than this, except in the notice at- 
tached to the transcript, which cannot be considered as 
was determined in the case of Bates vs. the Planters’ & 
Merchants’ Bank, at this term; and according to the 
principles determined in that case, and the previous de- 
cisions of this court, it is not sufficient. The record does 
not shew that the note was made payable and negotia- 
ble at the Planters’ & Merchants’ Bank, and this court 
cannot intend that it was thus made. If not made ne- 
gotiable and payable at that particular bank, the char- 
ter did not give the right to recover on it by motion. 

It is, however, insisted, that an act passed on the thir- 
tieth of June, eighteen hundred and thirty-seven, covers 
the case. The act provided, that “if any person shall 
become indebted to any of said institutions,” (including 
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this bank,) “by bill, bond, note, or other contract, for 
the payment of money, and shall delay payment thereof, 
the said banks may sue for and collect the same by sum- 
mary remedy, as in other cases under the charter of said 
banks.” 

Giving to this act a just interpretation, it would seem 
very clear that it contemplated to give this remedy only 
to the future acquisitions of the banks. It does not ap- 
pear when the bank acquired property in the note; and 
it is just as likely to have been before the passage of the 
act, as afterwards. But the right of the bank to this 
summary remedy cannot be maintained by the inference, 
that it might not have obtained property in the note, un- 
til after the thirtieth of June, eighteen hundred and thir- 
ty-seven. ‘The note bears date on the twentieth of June, 
eighteen hundred and thirty-seven, and if acquired be- 
fore the thirtieth of June, was a debt, though not paya- 
ble until a future day. The remedy being in derogation 
of the common law, cannot be enforced, unless the party 
claiming the benefit of it, shows affirmatively on the re- 
cord that he is entitled to it. 

That not being done in this case, the judgment must 
be reversed and the cause remanded. 
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1. Where A endorses a bill of exchange in blank, with an under- 
standing that it is to be accepted by B, and this understanding 
is communicated to C, who purchases the bill, before the pur- 
chase; and the bill is not accepted by B, but by some other 

rson :—A, the endorser, is not liable on his endorsement, to 
C, the holder, 


2, The acceptor of a bill is primarily liable to pay the bill, and 
the drawer and endorser, if the proper steps are taken to charge 
them, are liable on the default of the acceptor—but the en- 
dorser is liable in no instance to the acceptor, unless in case 
of an acceptance for the honor of the endorser. 


3. Where a creditor, without the consent of a surety, makes a 
valid agreement with the principal debtor to prolong the time 
of payment—the surety will be discharged. 


4, There is no obligation to active diligence on the part of the 
holder in suing the acceptor, and the holder may forbear the 
employment of coercive measures as long as he chooses, if he 
does not agree to give time, so as to suspend his remedy against 
the acceptor, to the prejudice of the parties who are secondari- 
ly liable. 


5. But an agreement between the holder of a bill and the accep- 
tor, that the holder will not look to the acceptor for payment of 
the bill, until the holder has exhausted, without success, the 
legal remedies against the endorser, will operate to discharge 
the endorser, 


Error to the Circuit court of Mobile. 

Bank notice, against the endorser of a bill of ex- 
change, tried before Pickens, J. 

Plea, non-assumpsit. Verdict and judgment for plain- 
tiffs. 

On the trial of the case, the plaintiffs read in evidence 
a bill of exchange, of which the following is a copy: 
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“Exch: for $10,000. 
“] August, 1836. 
“Five months after date of this first of exchange, (se- 
cond of the same tenor and date unpaid,) pay to Wm. 
R. Hinton, or order, ten thousand dollars, for value re- 
ceived, negotiable and payable at the Branch of the Bank 
of the State of Alabama at Mobile, and place the same to 
account. Jorn Lipscoms, jun. 
“To Adams §& Taylor, Mobile. 
Endorsed on the back— 
“Wm. R. Hinton, 
“R. Inge, 
“Horner, Blocker § Co.” 
Written across the face—“Adams § Taylor.” 
It was originally a printed bill, with the usual blanks. 


The defendant then proved by J. R. Blocker, one of 
the firm of Horner, Blocker g Co., that he obtained the 
endorsement of Inge, when the bill was in blank, except 
as to the drawer and endorsement of Hinton, and that 
it was understood at the time between himself and Inge, 
that the bill was to be accepted by the house of Horner, 
Blocker, §* Co. On cross-examination, he proved that 
Inge endorsed the paper to enable the house of Horner, 
Blocker §* Co. to raise funds, if desired: that there was 
nothing said by Inge to forbid an acceptance by others, 
and that the witness had not informed the plaintiffs or 
other persons, that it was understood by Inge, that Hor- 
ner, Blocker §* Co. were to accept the bill. 

William J. Blocker, another partner of the house of 
Horner, Blocker & Co., proved, that he presented the bill 
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to the Bank, to be discounted for the benefit of his house, 
and proposed to accept the bill, which was still in blank, 
except as stated: that the Bank was desirous to assist 
Horner, Blocker & Co., but objected to discount on their 
acceptance: that the funds would, by their rules, go to 
the credit of the last endorser, and not to Horner, Blocker 
& Co., and proposed in order that the discount might go 
to their credit, that some other acceptance should be ob- 
tained, to which witness assented, but that Adams & 
Taylor, or the directors, or some one of them did, was 
not distinctly proved. On cross-examination, the wit- 
ness proved that he did not state to the board, or any one, 
that it was the understanding of Inge, that Horner, 
Blocker & Co. were to accept; and that the bill was dis- 
counted, and the proceeds passed to the credit of Horner, 
Blocker & Co. 

It was further proved, that the directors agreed with 
Adams & Taylor, that in case they accepted the paper, 
they should not be looked to by the Bank, until it should 
fail to make the money out of the previous parties, and 
that it was alone on such understanding they did accept. 

It was also proved, that previous to the discount, the 
fact, that Inge endorsed with the understanding that 
Horner, Blocker & Co. Were to accept, was spoken of at 
the board of directors, and discussed by them, but no 
evidence went to shew, that any party to the bill; or any 
one, on either of their accounts, interposed any objection 
to the discount of the bill, or to the acceptance. 

Upon this evidence, the defendant asked the court to 
charge the jury, that Horner, Blocker & Co. were not re- 
sponsible to Inge, as acceptors of the bill—which charge 
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the court refused to give: and charged that if Inge had 
endorsed at the request of Blocker, and to enable Horner, 
Blocker & Co. to raise funds, and that they had received 
the discount on the bill,—this gave Inge as good a claim 
to recover from them, in case he had the bill to pay, as if 
Horner, Blocker & Co. had been acceptors. 

Defendant also moved the court to charge the jury, 
that if the bank knew, before the bill was filled up, and 
before it was discounted, that Inge endorsed it in blank, 
to be filled up to the acceptance of Horner, Blocker & 
Co., and that Inge so understood the bill was to be filled 
up, at the time of endorsing the same, that then Inge 
was not responsible to the bank—which charge the 
court refused to give: but charged that if the bank, act- 
ing on the belief, that the endorsement of Inge was made 
to enable the house of Horner, Blocker & Co. to raise 
funds, and the acceptance of Adams & Taylor was taken 
to promote this object, and was not received with a view 
of injuring Inge, and had not done so:—then, although 
the bank might have been informed that Inge endorsed 
the bill, to be filled up to the acceptance of Horner, 
Blocker & Co., it did not present a legal ground against a 
recovery in the case. 

Defendant also asked the court to charge the jury, that 
if the bank agreed with Adams not to look to Adams & 
Taylor,-for payment of the bill, until the legal remedies 
were exhausted against the other parties, and they should 
fail to make the money out of them—that Inge would 
not be responsible—which charge the court also refused: 
and charged, that if to enable the proceeds of the bill to 
go to the credit of Horner, Blocker & Co., it were proper 
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to obtain another acceptance than theirs, and it was not 
with a view to defraud Inge, then it was competent for 
the bank to stipulate with Adams, that in case he would 
accept, the bank would not look to him, until the legal 
remedies were exhausted against the other parties, with- 
out impairing the right of the bank to recover out of 
Inge. 

1. The assignments of error were the charges given 
and refused ; 

2. That the record did not shew that defendant had 
thirty days notice of the matter in the Circuit court ; 

3. Or, that the certificate of the President was pro- 
duced according to the statute ; 

4. Or, that the paper Was one upon which a motion 
could be made. 


Dunn, for plaintiff in error. 
Gayle, contra. 


COLLIER, C. J.—The view we take of this case makes 
it unnecessary to consider whether the record discloses 
the facts essential to the regular exercise of jurisdiction 
upon notice and motion; besides, the law on this subject 
may be understood as settled by the decisions of this 
court—(Duncan vs. Tombeckbee Bank, 4 Porter’s R. 181; 
Bates vs. Planters’ and Merchants’ Bank, and Lea & 
Langdon vs. the Branch Bank at Mobile, decided at this 
term.) 

The questions arising upon the bill of exceptions, are: 

1. If the plaintiff endorsed the bill in question, with 
an understanding that it should be accepted by Horner, 
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hodieee & Co., and that understanding was communica- 
ted to the directory of the bank, previous to its purchase 
by the bank, is he liable on his endorsement ? 

2. Does the agreement between the directors of the 
bank, and Messrs. Adams & Taylor, (the acceptors,) that 
they should not be looked to for the payment of the bill, 
until the bank had exhausted, without success, the legal 











remedies against the other parties, operate to the dis- 
charge of the plaintiff? 

1. The charge of the Circuit judge supposes that the 
plaintiff, with a view of enabling Messrs. Horner, Blocker 
& Co. to obtain money, endorsed the bill in suit, while 
it was blank asto its amount, time of payment and ad- 
dress, and entrusted it to John R. Blocker to perfect it, 
with the understanding that Horner, Biocker & Co. were 
to accept it. Taking these to have been the circum- 
stances under which the plaintiff lent his endorsement, 
his agreement was to be liable as an endorser, if Horner, 
Blocker & Co. should become acceptors. He did not un- 
dertake for the punctuality of any other persons who 
might accept the bill, however willing he might have 
been to do so, had it been thought necessary to enable 
Messrs. Horner, Viocker «& Co. to effect their purpose. 
But the plaintiff’s liability cannot be ascertained by en- 
quiring what he was willing to do, but the true question 
is, What was done by him? 

In Powell vs. Waters, (17 Johns. Rep. 176,) the note 
was made with an expectation that it would be dis- 
counted at ban/-, but it was negotiated to a third person. 
The endorser resisted a recovery, on the ground that the 
note was not disposed of, as it was intended—but the 


8 P. 
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court held that the inducement to the defendant’s en- 
dorsement was to raise money for an object of which he 
Was aware—that though it was expected to sell the note 
to the bank, yet there was nothing said or done to in- 
duce a belief on the part of the endorser, that if the bank 
declined purchasing, the note would not be put in circu- 
lation. That case bears no analogy to the present— 
there, it was not understood that the bank’ was the only 
source from which the money could be obtained—it was 
expected to be had there, but if the application was un- 
successful, the note might be negotiated to some one else. 
In the case at bar, it was understood that Horner, Blocker 
& Co. were to accept the bill, and if so understood by 
the plaintiff, it could not be put in circulation without 
their acceptance, but in violation of his understanding. 
It is true, if the understanding between the plaintiff 
and Horner, Blocker & Co. was unknown to the directo- 
ry of the bank at the time they discounted the bill, then 
it would be of no avail, and the plaintiff would be liable 
upon his endorsement, without reference to the circum- 
stances under which it was obtained. It might, then, 
have been very well inferred by the bank, that the holder 
had an authority from the parties to the bill, to fill up all 
its blanks, and negotiate it in the usual course of busi- 
ness—(Chitty ou Bills, 124; Putnam et al. vs. Sullivan 
et al. 4 Mass. R. 45.) And the plaintiff would also have 
been liable upon the principle, where one of two inno- 
cent persons must suffer from the act of a third person, 
he who has put it in the power of such third person to 
do the act, must be the sufferer. But if the bank had 
either a positive or constructive knowledge that the 








THE SUPREME COURT OF ALABAMA. 115 


Inge vs. the Branch Bank of Mobile. 








plaintiff lent his endorsement, under an agreement either 
expressed or understood, that Horner, Blocker & Co. 
were to become acceptors, the plaintiff may avail him- 
self of the breach of that agreement, as a defence to a re- 
covery against hin—(Brown vs. Mott, 7 Johns. R: 361; 
Humphries vs. Blight’s assignees, 4 Dall. 370.) 

It is no answer to say that Horner, Blocker & Co. 
would still be liable to the plaintiff, if he were to pay 
the bill, though not as acceptor, yet for money paid to 
their use. ‘The plaintiff’s understanding was, that the 
liability of Horner, Blocker & Co. should be primary, and 
appear on the face of the paper. Being thus situated, 
it is possible he may have thought, that they would have 
been more strong/y urged to punctuality, in order to save 
their credit, than they would, had their undertaking 
been (as it is) indirect and secondary. 

It should have been left to the jury to determine whe- 
ther the plaintiff’s endorsement was made with an agree- 
ment, either expressed or understood, that Horner, Block- 
er & Co. should accept the bill, and if there was such an 
agreement, whether it was known to the directory of 
the bank before they purchased it. The existence of 
both these facts, were quite sufficient for the plaintiff’s 
defence—and in instructing the jury that if it was not 
intended to injure the plaintiff, and if he was not in fact 
injured, he was still liable, the judge of the Circuit court 
mistook the law. 

2. A bill of exchange has usually three parties—the 
drawer—the drawee, (who after acceptance is the accep- 
tor,) and the payee, (after endorsement the endorser)— 
(Chitty on Bills, 1, 19.) . The acceptor is primarily liable 
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to pay the bill, and the drawer and endorser, if the pro- 
per steps are taken to charge them, are liable on his de- 
fault—{Ibid. 182, 183.) And in no instance is the en- 
dorser under any liability to the acceptor, unless it be in 
the case of an acceptance for his honor—(Ibid. 142.) 

With aview to the solution of this question, Adams 
& Taylor must be considered as having become accept- 
ors, With the knowledge and assent of the plaintiff, and 
the plaintiff be regarded in the nature of a surety for 
the performance of their engagement.—(tbid. 292—and 
Theobold on Prin. 4+ Surety, 180, e¢ posi.) 

It is a Well estabiished rule, and repeatedly recognis- 
ed in this court, that if the creditor, without the consent 
of the surety, make a valid agreement with the princi- 
pal debtor, to prolong the time of payment, the surety 
will be discharged.—(Pyke vs. Searey. et. al. 4th Porter, 
61, and cases there cited.) It is said there are two points 
of view in which, agreeing to give time to an acceptor, 
will discharge the indorser. According to the one, the 
creditor, in prolonging the day of payment, is consider- 
ed as having disentitled himself to proceed against the 
acceptor, until the time agreed to be given, has expired. 
Such an agreement is inconsistent with the obligation of 
a creditor to sue the principal debtor, at any moment 
when required by the surety to do so; and the credi- 
tors, voluntary disablement of himself for the perform- 
ance of any obligation which he is under to the surety, 
discharges the latter. According to the other, the credi- 
tor is regarded as having, in point of good faith towards 
the debtor, obliged himself not to preceed against the 
surety; because if he were to proceed against the sure- 
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ty, and the surety to pay, the surety would be instantly 
entitled to his remedy against the debtor; and so, through 
the medium of the surety he would deprive the debtor of 
the time he had agreed to give him—and therefore, to 
preserve good faith, he will not be allowed to proceed 
against the surety.—(English vs. Darley, 2 Bos. & Pul. 
61—Boultbee vs. Stubbs, 18 Ves. R. 20—Maltby vs. Cars- 
tairs, 1 M. & R. 562, note—Bowmakervs. Moore, 3 Price, 
214—See also, Theobold on Prin. & Surety, 123, et post, 
and 180 ez post—Chitty on Bills, 289, et post.) 


There is certainly no obligation to active diligence on 


the part of the holder in suing the acceptor, and he may 
forbear the employment of coercive measures as long as 
he chooses, if he does not agree to give time so as to sus- 
pend his remedy against the acceptor, to the prejudice of 
the parties who are secondarily liable. And whether, 
in giving time to the principal, a creditor may reserve 
the right to sue the surety in the inéerim, is a question, 
touching which, there is not entire harmony in judicial 
decision, and as it does not necessarily arise, we decline 
its examination. 

As the record does not discover any objection to the le- 
gal validity of the agreement between the directory of 
the Bank and Adams & ‘Taylor, or of the evidence by 
which it was shown, we must intend that both the 
proof and agreement were unexceptionable ; the more 
especially as the Judge, in his charge, does not notice 
any objection to either. 

The,record then, discloses that the direetory of the 
Bank agreed with Adams & ‘Taylor that they would not 
look to them for payment. until the legel remedies a- 
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gainst the other parties had been exhausted, without af- 
fecting a collection. True, the agreement not to sue, was 
for no definite period, yet the remedy of the Bank against 
the acceptors was necessarily suspended for six months, 
for it would have required that length of time (at the 
least) after the maturity of the bill, to have obtained 
judgments and had executions issued against the draw- 
erand endorsers. The agreement then, brings the case 
clearly within the principle of the rule we have stated— 
and upon both grounds, the judgment must be reversed, 
and the cause remanded. 
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LEA & LANGDON US. THE BRANCH BANK AT MOBILE. 


1. A legal title to a note, payable to the order of the maker, can 
only t be derived from his endorsement. 


2. Such note is of no validity until endorsed; and until then, 
the maker cannot be sued. 


3. But when endorsed, the note becomes perfect, and the party 
may be treated as the maker. 


4. And if a subsequent endorser be sued, the holder may derive 
title to the paper, through the endorsement of the maker. 


5. The Bank cannot, as endorsee of defendant, maintain a pro- 
ceeding against one (not the maker) as the endorser of a note, 
made pay able to the order of the maker. 


6. And the certificate of the President of the Bank, that the paper 
sued on is really and bona _fide, the property of the Bank, will 
not of itself, give title tothe Bank, of the paper sued on. 


7. The Legislature, in requiring such certificate, did not intend 
a grant of power---only a limitation on a power already given. 


8. On a demurrer to evidence, where the evidence is not suffi- 
cient to maintain the issue,---the court will not award a venire 
Jfacias de novo. 


[The case of Ramsey vs. Johnson, (Minor’s Reports, 418,) is 
overruled, by the decision in this case. ] 


Bank notice, tried before Pickens, J. 

On the second day of December, eighteen hundred and 
thirty-seven, a notice was served on the plaintiffs in er- 
ror, informing them that at the then next term of the 
Circuit court of Mobile, to be held on the second after the 
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fourth Monday in October, the President of the Bank 
would move for judgment against plaintiffs in error, as 
the endorsers of a promissory note, expressly made pay- 
able and negotiable at the said Bank, which note bore 
date the first day of October, eighteen hundred and thir- 
ty-six, being made by A. Marvin as maker, payable 
three months after date, to the order of said A. Marvin, 
for the sum of six hundred dollars, and protested for non- 
payment. . 

Attached to the notice, there was the following certi- 
ficate: 

“JT, George 8. Gaines, President of the Branch of the 
Bank of the State of Alabama, at Mobile, do hereby cer- 
tify, that the note described in the foregoing notice, was, 
when the same was protested, and now is, really and 
bona fide, the property of said Branch Bank. 

“ Given under my hand this 2d day of January, 1838. 

“ GeorGe S. GAIngEs.” 

To this notice, the defendants below filed a plea, in 
the nature of nil debit. 

The plaintiffs below, to sustain their issue, introduc- 
ed a note, of which the following is a copy: 

“Dollars 600. Mobile, October 1, 1836. 

“Three months after date, I promise to pay to my 
own order, six hundred dollars, for value received, nego- 
tiable and payable at the Branch of the Bank of the State 
of Alabama at Mobiie. 

“ A. Marvin.” 

The said plaintiff produced in evidence the protest of 
a notary, by which it appeared, that the payment of 
said money was demanded at the maturity of the said 
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the said note, at the place where the same was made 
payable; and refused: whereupon, the note was pro- 
tested for non-payment, and notice given to defendants. 
It further appeared, that the defendants had received 
thirty days’ notice of the motion; and it was shown, 
by the production of the certificate of the President of 
the Bank, that the said paper belonged to the Bank. 

The defendants admitted that the note was executed 
by A. Marvin: that their indorsement appeared thereon, 
and that they had received due notice of non-payment. 
‘Phey also conceded, that the debt was really and bona 
fide the property of the Bank ; but demurred to the evi- 
dence. 

Annexed to the demurrer, there was a statement, that 
the plaintiffs offered to prove that the note in evidence 
was endorsed by Aaron Marvin, which evidence was 
not permitted to go to the jury. 

The demurrer was ruled by the court, not sufficient 
in law, to bar plaintiffs’ action, and judgment was there- 
fore given against the defendants, on which they took a 
writ of error. 

The plaintiffs in error assigned— 

1. That.the demurrer to the notice of the plaintiffs 
was overruled in the court below. 

2. That the record does not disclose a case in which a 
motion ought to have been made or judgment rendered 
upon a motion against defendants. 

3. That judgment was rendered for plaintiffs below 
on the demurrer to evidence, when the same should have 
been rendered for defendants. 


§ P. 16 
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4. That the court rendered judgment ‘for damages, 
when the same ought to have been assessed by a jury. 


Campbell, for the plaintiff in error. 
Gayle, contra. 


ORMOND, J.—'The question presented to this court is, 
whether the plaintiffs below have such a title to the note 
as would enable them to maintain this action. The 
note being payable to the order of the maker, the legal 
title to it could only be derived from his endorsement. 
This endorsement being excluded from the jury, can the 
action be maintained ? 

It is maintained that the certificate of the President 
of the Bank, that the paper sued on is bona fide the pro- 
perty of the Bank, will authorise the maintenance of a 
suit in a case like the present. It is apparent that the 
legislature had no such intention. It was not intended 
as a grant of power, but asa limitation on a power al- 
ready granted, and to prevent the Bank from being used 
as an instrument for the speedy collection of debts, 
which did not belong to it. 

The question then is, whether the Bank can main- 
tain a suit at law, without having a legal title to the in- 
strument sued on. No part of the charter has heen re- 
ferred to, as containing this power, except the one above 
adverted to: As it is shown that that clause does not give 
the power, and as the law is not controverted, that nei- 
ther a corporation nor an individual can maintain an ac- 
tion at law, to recover a chose in action, it follows that 
the Bank could not sue, at law, in its own name, either 
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by this summary process, or otherwise, unless it hada 
legal title to the instrument sued on. The court, there- 
fore, erred in overruling the demurrer. 

It is, however, insisted, that this court can not render 
judgment for the plaintiffs in error, but must remand the 
cause, that a venire facias, de novo, May issue. 

On ademurrer to evidence, the only enquiry that can be 
made by the court is, whether the evidence does or does 
not sustain the issue, and judgment must be rendered ac- 
cordingly. It is true that when the evidence is so loose 
and uncertain that no correct conclusion can be attain- 
ed, the court will award a venire facias de novo. 

In the case of Gibson and Johnson vs. Hunter, (2 H. 
Blackstone, 209,) Lord Chief Justice Eyre, delivering the 
opinion of all the Judges, says—“In case no judgment 
can be given, what ought to be awarded? We answer 
that there ought to be an award of a venire facias de 
novo :—the issue joined between these parties, in effect, 
has not been tried; and the case of Wright vs. Pindar, 
is expressly in point, that another venire facias should 
issue.” 

So, in the case of Wheelwright vs. Moore, (1 Hall’s 
Sup. C. Rep.) Judge Oakley delivering the opinion of the 
court, says—“ When there is a demurrer to evidence, 
which is certain, asin the case of documentary proof, 
the practice is for the court to give final judgment, as on 
a special verdict; but where there is no certainty in the 
statement of facts proved, the court may award a venire 
de novo. In the present instance, it isevident that the whole 
merits of the plaintiff's case have not been disclosed, and 
I think it is competent for us, in the exercise of our dis- 
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cretion, tosend the case to another trial. The purposes 
of justice would not be subserved by giving a perempto- 
ry judgment on this record.” 

Here, there is no uncertainty. The evidence is not 
sufficient to maintain the issue, unless we hold that the 
Bank can maintain the action, without having the legal 
title. For what purpose then should we award a venire 
de novo. But nosuch result can take place. 

It is also insisted that no action can be maintained on 
the note in this casc, as it was payable to the order of 
Marvin, the maker of the note. 

Under the act of eighteen hundred and twelve, an en- 
dorser is authorised, after assignment, to maintain any 
action against the maker, which the payee could have 
maintained, and he is authorised to sue the endorser as 
in cases of inland bills of exchange. 

When one makes a note payable to his own order, it 
is of no validity until endorsed, and until then he could 
not be sued; but by the indorsement, the instrument be- 
comes perfect. If he alone is to be sued on it, he can 
be treated as the maker of a promissory note. (See 
Roach vs. Ostler—l Manning & Ryland, 120.) If any 
subsequent indorser is sued, the holder may derive his 
title to the paper through the indorsement of the person 
making the note payable to his own order. (See Chit. 
on Bills, 25—Smith vs. Luske, 5 Cowen, 708—Cooper vs. 
Meyers, 10 Barnwell & Cresswell, 468—Hazlehurst vs. 
Pope, 5 Stewart & Porter, 197.) 

The case of Tindall vs. Bright, (1 Ala. Rep. 103,) has 
been supposed to militate against this doctrine; but this 
point does not arise in that case. The point there de- 
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spitnitied is, : that no action can be siatinnndails at law, 
where one of several co-obligors is also an obligee in the 
bond. 

The case of Ramsey vs. Johnson, (Minor’s Rep. 419,) 
isin conflict with the decision here made, and in the 
case cited from 5th Stewart & Porter; and is to be consi- 
dered hereafter as overruled. 

The judgment of the Circuit Court is reversed, and 
judgment entered here for the plaintiffs in error. 





PARSONS & CO. US. LEE & NORTON. 


1. Notice byan indorser, who has paid a bill of exchangein Bank, 
that he will move for judgment against his principal, at the 
next term of the court, loses its efficacy, by a failure to proceed 
on it at the term fixed for its return. 


2. Such a notice is entirely under the control of the party issu- 
ing it, until he shall move upon it, and can not be regarded as 
process, matter or thing depe nding 7: and conse quently is not 
continued in force by the statutes, which provide for cases of 
failure to hold a court, or dispose of the business therein. 


Error to the County court of Montgomery. 

Notice by an indorser who had paid a bill of exchange, 
to his principal, that a motion would be made for judg- 
ment. 

The defendants, as the indorsers of a bill of exchange, 
negotiated at the Branch Bank at Montgomery, having 
paid the same, gave notice to the plaintiffs that they 
would move the County court of Montgomery, to be 
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holden on the first Monday in December, eighteen hun- 
dred and thirty-seven, for a judgment against them as 
drawers, according to the statute. The first proceeding 
upon the notice, was at a special term of that court, hol- 
den in February, eighteen hundred and thirty-eight, 
when a motion was made for a judgment, which was 
resisted on the ground, that the motion should have been 
submitted at the December term; but the objection be- 
ing deemed insufficient, the motion proceeded to judg- 
ment; and to revise the proceedings below, the case 
was brought up by writ of error. 

It was assigned for error— 

1. That the evidence in the court below, did not sup- 
port the judgment, or authorise the same. 

2. The plaintiff below was not entitled to proceed a- 
gainst the defendant, in the summary method pursued. 

3. The case was not regularly in court, and should 
have been dismissed on the motion made; and the judg- 
ment nunc pro dunc, should not have been rendered. 


Thorington, for plaintiff in error. 


COLLIER, C. J.—The judgment of the County court 
can not be sustained; for the notice to appear in Decem- 
ber had lost its efficacy, by a failure to proceed on it, at 
the term fixed for its return. The statute directs that 
“ all process, matters and things depending, shall be con- 
tinued, and all appearances upon returns of process shall 
be made to the next succeeding term in course, &c. in 
the event of a failure to hold a County court, or to dis- 
pose of all the business therein.”—(Aik. Dig. sec. 15, p. 
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248.) The act under the authority of which, the special 
court was holden, was passed on the twenty-third of 
December, eighteen hundred and thirty-seven, and en- 
acted, that all judgments and other proccedings, had at 
that time, should be as valid and binding in law, as if 
they had been at a regular term. A notice issued by a 
party himself, (as was that in the present case,) is entire- 
ly under the control of the party issuing it, until heshall 
move upon it: he may, until then, destroy it, if he think 
proper, or entirely abandon it, without subjecting him- 
self to a judgment forcosts. The notice, in the hands 
of the party, can not be regarded as process, matter or 
thing depending, and consequently is not continued in 
force by virtue of either of the statutes cited, upon the 
failure to hold a court or dispose of the business therein. 

The judgment at February, then, was unauthorised 
by the notice, and must consequently be reversed. The 
other points made at the argument, (as the case can not 
be remanded,) need not be considered. 
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SMITH US. BLAKENEY. 


1. Where an action is brought against two defendants, and the 
writ is served on one only, and the plaintiff discontinues as to 
the defendant not served—he may, immediately after the dis- 
continuance, issue fresh process against the defendant not 
served, and if he be found, proceed to judgment against him. 


2. And the recita!s in the writ, that a previous writ had issued 
against the defendant, and the party as towhom the judgment 
was taken—will not avail in error—the defendant having ap- 


peared. 


Assumpsit upon a note signed “G. F. Davis, A. K. 
Smith.” 

On the fifteenth of July, eighteen hundred and thirty- 
six, the writ issued against Davis and Smith, returnable 
to the July term following of the County court. The 
writ was returned, executed on Davis alone, and the 
declaration was against him, discontinuing as to Smith. 

At January term, eighteen hundred and thirty-seven, 
judgment on verdict was rendered against Davis, recit- 
ing dismissal as to Smith. 

On the twenty-first December, eighteen hundred and 
thirty-six, an alias writ, founded on the original served 
on Davis, was issued against Smith; andon the twen- 
ty-seventh March, eighteen hundred and thirty-seven, a 
pluries issued, which was executed eleventh April, eigh- 
teen hundred and thirty-seven. 

At January term, a declaration was again filed against 
Smith, and judgment rendered by nil dicit. 
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First. It was assigned for error, thatthecourt erred in 
rendering judgment against plaintiff in error. 

Ist. Because a discontinuance was entered in the ori- 
ginal declaration against the plaintiff in error, against 
whom writ was issued jointly with Davis. 

2d. Because the case was continued .against Davis, 
and judgmenientered against him, dismissing the case as 
to plaintiff in error. 

od. Because the judgment was taken against plain- 
tiff in error, upon a pluries Writ issued after judgment 
had been obtained on the original writ against Davis. 

Second.—The court erred in refusing to quash the 
writ in this case. on which judgment was obtained. 

Ist. Because it was a pluries writ, issued after judg- 
ment, on the original, against another defendant. 

2d. Because the case had been previously discontinued 
against plaintiff in error. 


Porter, for the plaintiff in error. 
Phillips, contra. 


PER CURIAM.—Some difficulty is thrown around this 
case, from the manner in which the record is presented. 

An original writ issued against Smith, the plaintiff in 
error, and one Davis, Which Was served on Davis, against 
whom a declaration was filed—on which, the suit, as 
to Smith, (who was not served with process) is discon- 
tinued. Judgment was rendered, on verdict, against 
Davis. Previous to the judgment against Davis, and af- 
ter the discontinuance against Smith, a writ is issued, 
reciting the issuance of the previous writ, against both, 

& P. 17 
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and that it was not served on Smith. After the judg- 
ment against Davis, another writ is issued against Smith, 
which being served on him, and adeclaration filed, he ap- 
pears and moves the court to quash the writ, as founded 
on a proceeding previously discontinued. This motion was 
denied, and judgment rendered against him at a subse- 
quentterm. All of the proceedings against Davis are ir- 
regularly entered in the transcript asa part of the record 
of this suit: when these are stricken out, there will ap- 
pear only the writs and proceedings against Smith, and 
the recitals of a previous writ having been issued against 
him and Davis, is not such adefect as can be available 
to him. 

As soon as the action was discontinued in the court 
below, the plaintiff in that court had the right to sue out 
process against Smith, and the recital of the former writ 
can not vitiate the subsequent process. 

Let the judgment be affirmed. 
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PERINE Ct al. vs. BABCOCK. 


1. In a proceeding to try the right of property levied on under 
an attachment, the court cannot reject an execution (or it 
would seem, the attachment) offered in evidence, on the ground 
that the lien of the attachment was destroyed by the giving of 
a replevy bond. 


Error to the Circuit court of Dallas. 

Issue to try the right of property, tried before Cren- 
shaw, J. 

Verdict and judgment for the claimant. 

In this case, the bill of exceptions stated, that on the 
trial of the cause, the plaintiffs in execution, produced and 
proved the issuance of an attachment by them, on the 
thirtieth March, eighteen hundred and _ thirty-two, 
against the estate of Stephen Miller, an absconding debt- 
or, Which was levied on the property in question, On 
the attachment, plaintiffs recovered judgment. They 
also proved by several witnesses, that the property was 
in Miller’s possession for several years, and up to the 
time of his absconding. They then offered in evidence 
an execution issued upon their judgment, which was le-, 
vied on the same property, on Which levy, claimant again 
interposed his claim, and executed bond for the trial of 
the right of property. ‘To the introduction of this last 
evidence, claimant objected, on the ground, that a reple- 
vin bond had been executed by him, on the thirtieth 
March, eighteen hundred and thirty-two, for the proper- 
ty. The objection was sustained by the court, on the 
ground, that the lien created by the levy of the attach- 
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ment, was discharged by the execution of the bond. 
Whereupon, the plaintiffs in execution submitted to a 
verdict for claimant, and excepted to the decision of the 
court. 

It was assigned— 

That the court erred in rejecting the execution in evi- 
dence, and in making the decision excepted to. 


J. B. Clarke, for the plaintiffs in error. 
Phillips, contra. 


PER CURIAM.—lIt is evident that the rejection of 
the execution cainot be maintained on the reason as- 
signed by the Circuit court in the bill of exceptions. If 
the lien of the attachment was destroyed by the execu- 
tion of the replevy bond, it could in no manner affect the 
validity of the execution issued subsequeatly on the judg- 
ment, and authorise its exclusion from the jury. It must 
be that “execution” is inserted in the bill of exceptions, 
by mistake or inadvertance, in lieu of “attachment.” 
We notice this, not because We possess the power to cor- 
rect. or reform the bill of exceptions, but that injustice 
may not be done to the circuit judge by this presumed 
mistake in the question actually decided by him. If the 
bill of exceptions is correct, (and we must so consider it, 
for the purposes of reversal or aflirmance,) the error is 
apparent. 

If we consider that it was the attachment, and not the 
execution, which was excluded, the opinion expressed 
by the Circuit court is nevertheless incorrect, and though 
formerly a question of doubt and difficulty, was finally 
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settled by the decision of the case of MicRae vs. McLean, 
(2 Porter, 133.) 

Since the decision of that case, the same point has re- 
ceived the confirmation of the Supreme court of the Uni- 
ted States—(Lucas vs Hagan, 10 Peters.) After these 
repeated decisions, the point may be considered at rest. 

The judgment is reversed, and the cause remanded. 


RICKS, AdMT, vs. DILLANUNTY. 


1. The seller of personal chattels impliedly stipulates that the 
article sold is his own, and that he will! indemnify the buyer 
for the loss, if the title is in another person. 


2. But a sale by an executor, administrator, or other trustee, forms 
an exception to the rule, and does not imply a warranty of 
title, unless there be fraud, or perhaps in some instances, gross 
negligence. 


3. To entitle the purchaser to recover for any defect in the qual- 
ity or soundness of the artiele or property sold, except under 
special circumstances, he must prove that the seller warranted 
the thing sold to be good and sound, or that he concealed or 
fraudulently represented its qualities. 


4. If the warranty be express, it will extend to all defects, whether 
known or unknown, to the seller, unless they be such asa 
common purchaser might have observed at the time of the 
Sale. 


5. No particular form of expression is required to constitute a 
warranty. It generally depends upon the terms, and the 
sense in which they are understood by the parties, whether 
they amount toa warranty, or were a mere expression of the 
seller’s opinion. 
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6. It i is ‘not necessary for the indemnity of the*purchaser, that he 
should in all cases require an express warranty, as in some 
cases the law wil! imply:it: as, inj case ef one who sells pro- 
visions—aJ merchant abroad who ijills an order for his cus- 
tomer, and one wlio seils by sample 


7. A mere representation or expression of opinion, will not render 
the seller li wbie, unless made with a»kuowiedge that they are 
false. . 

8. The purchaser of personal property cannot defend against the 

purchase money, by showing that the property was of no va- 

lue ;—the seller making no warranty and practising no fraud. 


9. A suppression of the truth also to the buyer's prejudice, will 
render the seller liah|: 


10. A contractifor:the sale or hire of a“siave, is governed as far 
as the nature of the subject will allow, by the same principles 
that govern other contracts of sale. 


11. The hirer ofa slaye for ¢ definite period, becomes a pur- 
chaser for the fine agreed on, and it the slave. die Before its 
expiration, the loss nust be borne by the hirer, and he cannot 
resist a recovery, by siewing that the act of God prevented 
him from deriving a profit from the contr: et, unless by its 
terms, it provides ior such a contingency. 

12. (It seems, however, that in Vircinia and South Carolina, the 
owner is not entit!ed to recover Jrre, for the time intervening 
between the death of the slave, anc ‘expiration of the term 
for which he was hired, but the ire must be apportioned.) 


13. (In South ene a, asound price, contrary to the Eaglish 
common law, implies a warranty of soundness, by the seller 
of a persona! ait ) 


Error to the Circuit court of Lauderdale. 

Debt, on a note given for the hire of negroes, tried be- 
fore Lane, J. 

The plaintiff in crror, declared in Cebt,against the de- 


tyre: ernst FFT asywlarean) « pith 
Circuit court Of Lauceraale, On a Writing, 


fendant in the 
of which the following’ is ac 
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Te ig er 
Ricks, adin Dillahunty. 


* g348. On or before the first day of January next, 
we, or either of us, promise to pay Abraham Ricks, ad- 


ministrator of Isaac Rik ie the oi and full sum of three 
hundred. and forty eight dollars, for the hire of three ne- 





=> 
iy 


gro men; namely, Dick Lockhart, Willis and Godfrey. 
Witness our hands and seals, this the 15th day of Feb- 
ruary, 18354. 

“Warvey DILLAHUNTY; 


“* Amos JARMAN.” 


The defendant pleaded, in short— 
1. A failure of consideration ; 
2. A want of consideration; 


3. Fraud. 
On each of which pleas, issues were taken and sub- 


mitted to the jury. 

From a bill of exceptions taken at the trial, it appeared 
that defendant took possession of the negroes mentioned 
in the note, under his contract of hiring, and that Willis 
died five or six weeks thereafter. It was also shown, 
that proof was introduced from which it appeared that 
Willis was unwell a few days after the hiring, and so 
continued up to the time of hisdeath. It was not posi- 
tively proved that he was unsound at the time he was 
hired, nor was it pretended that there was a warranty 
of soundness by the plaintiff, or that he was chargeable 
with fraud or deceit in the transaction. 

The court charged the jury, that to sustain the plea of 
fraud, the defendant must prove that the plaintiff knew 
of the unsoundness of the negro at the time of the hiring, 
and concealed it from the defendant. But if it were 
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shown by the evidence, that the negro was sick when he 
was hired, and died from a continuation thereof, a few 
weeks thereafter, although the plaintiff was ignorant of 
his sickness, yet under the plea of a failure of considera- 
tion, they must find for the defendant. If, however, the 
services of the negro were worth any thing, the plaintiff 
was entitled to recover an equivalent therefor. 

The plaintiff’s counsel moved the couft to instruct the 
jury, that if there had been no breach of warranty, or 
no fraud, either in misrepresenting or concealing the 
truth in regard to Willis’ health when he was hired by 
the defendant, in the absence of all proof that he was 
then unsound, or if unsound, that the plaintiff was ig- 
norant of his condition—the defendant could not claim 
an abatement from his obligation to pay hire,—which 
instruction, the court declined giving. 

Verdict and judgment for defendant, to reverse which, 
the writ of error was taken. 

The charge given, and the refusal to charge, were as- 
signed as erroneous. 


Martin, for plaintiff in error. 


Martin, for the plaintiff in error, to support the grounds 
taken in the assignment of error, cited—(Bl. 1, B 2, 451; 
2 Porter, 280; 3 Stewart, 140; Ib. 322; 1 Stew. & Por. 
71; 2 Stew. & Porter, 224.) 


COLLIER, C. J.—The charge given in this case, and 
that refused, present the question— Whether the unsound- 
ness or worthlessness of a personal chattel at the time of its 
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sale, constitute a defence to an action brought for the re- 
covery of the purchase money ? 

It is understood that the seller of personal chattels im- 
pliedly stipulates that the article sold is his own, and that 
he will indemnify the buyer for the loss, if the title is in 
another person—(3 Bla. Com. 166; Stuart vs. Wilkins, 
Doug. R. 18; Furnis vs. Leicester, Cro. Jac. 474; Crosse 
vs. Gardner, Carth. Rep. 90; Macbee’s adm’r vs. Gard- 
ner, 2 Har.  Gill’s R. 176; Chism vs. Woods, Hard. R. 531; 
Osgood vs. Lewis, 2 Har. & Gill’s R. 495; Defreeze vs. 
Trumper, 1 Johns. R.-274.) But asale by an executor, 
administrator, or other trustee, forms an exception to the 
rule, and does not imply a warranty of title, unless there 
be fraud, or perhaps in some instances, gross negligence 
—(Forsyth vs. Ellis, 4 J. J. Marshall’s R. 298; M’Ghee vs. 
Ellis & Browning, 4 Litt. R. 244; Peter vs. Thornton, 6 
Monroe’s R. 27; Head vs. McDonald, 7 Monroe’s R. 206; 
2 Kent’s Com. 374.) But to entitle the purchaser to re- 
cover for any defect in the quality or soundness of the ar- 
ticle or property sold, except under special circumstances, 
he must prove that the seller warranted the thing sold 
to be good and sound, or that he concealed or fraudulent- 
ly represented its qualities—(3 Bla. Com. 164, 165; 2 
Kent’s Com. 374, and cases there cited; 1 Peters’ C. C. 
R. 317; Lowndes vs. Lane, 2 Coxe’s R. 363; Sexas vs. 
Woods, 2 Caine’s R. 48; Snell vs. Morris, 1 Johns. R. 96 ; 
Perry vs. Aaron, ibid. 129; Defreeze vs. Trumper, Ibid, 
274; Holden vs. Dakin, 4 Johns. R. 421; Davis vs. Meek- 
er, 5 ibid. 354, 395; Cunningham vs. Spier, 13 ibid. 392; 
Fleming vs. Slocum, 18 ibid. 403; Wilson vs. Shackle- 
ford, 4 Rand. R. 5; Reed vs. Prentiss, Adams’ R. 174; 

SP. Is 
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Lanier vs. Auld, 1 Murphy’s R. 138; Erwin vs. Maxwell, 
2 Murphy’s R. 245; Smith vs. Miller, 2 Bibb’s R. 616; 
Glascock vs. Wells, Cook’s R. 262.) If the warranty be 
express, it will extend to all defects, whether known or 
unknown, to the seller, unless they be such as a common 
purchaser might have observed at the time of the sale— 
(Onslow vs. Eames, 2 Starkie’s N. P. R. 81; Williams vs. 
Stafford, 8 Pick. R. 250; Sweet vs. Colgate, 20 Johns. R. 
196; Bonekens vs. Berons et al. 3 Rawle’s R. 32; Ex’rs 
of Hart vs. Edwards, 2 Bailey’s R. 306; Watts vs. Mat- 
tingly, 1 Bibb’s R. 244; Pile vs. Shannon, Hardin’s R. 55; 
Ferrin vs. Taylor, 3 Cranch, 270; Butterfield vs. Bur- 
roughs, 1 Salk. R. 211; Margetson vs. Wright, 5 M. & 
P. 606; 7 Bingh. R. 603; 8 Bingh. R. 454.) What will 
constitute a warranty is not always easy to be determin- 
ed. It is certain that no particular form of expression 
isrequired. It will, in general, depend upon the mean- 
ing of the terms, and the sense in which they were used 
or understood by the parties, whether they amount to a 
Warranty, or are to be regarded as a representation of 
the seller’s opinion. If a mansay of property, of which 
he is on a treaty of sale, that he knows its qualities, and 
that it is free from all defects,—his affirmation, profes- 
sing to be founded upon knowledge, and not opinion or 
belief, should be regarded as equivalent to a direct and 
positive warranty, and oblige him to indemnify the pur- 
chaser for all defects existing at the time of the sale, 
whether known to the seller or not. Upon this point, 
Chandelor vs. Lopus (Cro. Jac. 4; Dyer, 75a.) is a leading 
case. There, the defendant being a goldsmith, and ha- 
ving skill in jewels and precious stones, had a stone 
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which he affirmed to be a bezoar stone, and sold it to 
the defendant for one hundred pounds, when in truth it 
was nota bezoar stone. The plaintiff having recover- 
ed a judgment in the King’s Bench, the case was removed 
to the Exchequer Chamber, where all the judges but 
one, concurred in reversing that judgment, holding the 
bare affirmation that it was a bezoar stone, without war- 
ranting it to be such, or fraudulently misrepresenting its 
character, gave no cause of action against the seller. In 
Duffee vs. Mason, (8 Cowen’s R. 25,) the seller said of a 
colt he was about selling—“ There is nothing the matter 
with the colt: it is well and sound, and will make a fine 
horse.” The court submitted it to the jury, to say whe- 
ther there was a warranty, or only a mere expression of 
the vendor’s opinion, and directed them to say how the 
words were understood by the parties. And to the same 
effect, are many of the decisions in the different States— 
(Chapman vs. Murch, 19 Johns. R. 290; Whitney vs. 
Sutton, 10 Wend. R. 413; 13 ibid. 277; Cook vs. Moseley; 
Swett vs. Colgate, 20 Johns. R. 203; Osgood vs. Lewis, 
2 Har. & Gill, 495; Bacon vs. Brown, 3 Bibb’s R. 35; 3 
Rawle’s R. 32; 7Serg. & Rawle, 480; 10 Johns. R. 484; 
4 Cowen’s R. 444; See further, Palsey vs. Freeman, 3 
T. R. 57; Button vs. Corder, 7 Taunt. R. 405; 1 Moore’s 
R. 109; Cave vs. Coleman, 3 M.& R. 2.) Itis not, how- 
ever, necessary that the purchaser, in order to his in- 
demnity, should in all cases require an express warran- 
ty. In some cases, the law will imply it. Thus, the 
seller of provisions tacitly agrees that they are whole- 
some at the time of delivery—(1 Fonblanque’s Equity, 
N. X. 120, 121.) So, the merchant abroad, who fills an 
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order for his customer residing in this country, implied- 
ly stipulates with the purchaser, that the goods are mer- 
chantable; and one who sells by sample, undertakes 
thatthe article to be furnished, is of the quality of the 
sample shown—(2 Com. on Con. 263, e¢ post; Hibbert 
vs. Shee, 1 Camp. R. 113; Germaine vs. Burton, 3 Stark. 
N. P. R. 32; Parker vs. Palmer, 4 B. & A. 387; Andrews 
vs. Kneeland, 6 Cowen’s R. 354; Bradford vs. Manly, 13 
Mass. R. 159; 12 Wend. R. 413, 566.) 

Where there was no warranty at the time of the sale, 
but a mere representation, it is not enough to show that 
the thing sold was not such as it was represented to be; 
but the purchaser must go farther, and prove such a state 
of facts or circumstances, as fix upon tne seller a know- 
ledge that his representation was false when he made it. 
Where this is shown, the seller is justly chargeable with 
a fraud—(Smith vs. Miller, 2 Bibb’s R. 616; 1 Fon- 
blanque’s Eq. Note X. 120, 121, and cases cited above.) 
So, if a vendor conceal the defects of property, he is 
chargeable on the ground of having suppressed the truth, 
to the buyer’s prejudice—-(Smith vs. Rowzee, 3 Marsh. 
Ky. Rep. 527; Parkinson vs. Lee, 2 East’s R. 314; Jones 
vs. Rowden, 4 Taunt. R. 847.) 

The general principles we have laid down, apply with 
all their force to a contract for the sale and hire of a 
slave, so far as the nature of the subject will allow— 
(Wheeler on Slavery, 107, e¢ post.) 'The hirer of a slave 
for a definite period, becomes his purchaser for the time 
agreed on, and if he dies before its expiration, the loss of 
service must be borne by the hirer, who, if sued on his 
undertaking to the owner, cannot resist a recovery 
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by showing that the act of God prevented him from de- 
riving a profit from his contract, unless, by its terms, it 
provides for such a contingency—(Redding vs. Hall, 1 
Bibb’s R. 536; Harrison vs. Murrell, 5 Monroe’s R. 359; 
Williams vs. Holcombe, 1 Caro. L. Rep. 365; and McClel- 
lan vs. Cook, Ala. Rep. 257.) 

In Virginia and South Carolina, a different rule has 
been adopted. In those States, it is held that the owner 
is not entitled to recover hire, for the time intervening 





between the death of the slave and the expiration of the 
time for which he was hired, but in such a case, the hire 
must be apportioned—(George vs. Elliott, 2 Hen. & Mun. 
R. 6; Bacot vs. Parnell, 2 Bailey’s R. 424.) 

In South Carolina, it has been repeatedly adjudged, 
that the payment of a sound price implies a warranty 
of the soundness, by the seller of a personal chattel— 
(Timrod vs. Shoolbread, 1 Bay’s R. 524; Rouple vs. Mc- 
Carty, 1 Bay’s R. 480; Lester vs. Ex’ors of Graham, 1 
Const. R. 183; State vs. Gaillard, 2 Bay’s R. 19; Barnard 
vs. Yates, 1 Nott & McC. 142; Missroon vs. Waldo, 2 ib. 
76; Crawford vs. Wilson, 2 Const. R. 353.) Whatever 
commendation these decisions may claim from the mo- 
ralist, they certainly derive no support from the English 
common law. 

In the case at bar, the instructions to the jury main- 
tain the principle, that it is enough for the purchaser of 
personal property to show that it wasof no value, though 
the seller may have made no warranty, nor have prac- 
tised afraud upon him. In thus supposing the law to 
be, the Circuit court erred :—its judgment is therefore re- 
versed, and the cause remanded. 
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EVANS US. GORDON. 


1. Protest is not necessary to enable a plaintiff to maintain an ae- 
tion on a promissory note, or inland bill of exchange—and 
where an averment of protest is made, the fact being immate- 
rial, is not necessary to be proved. 


2. Evidence that the note sued on is not the property of plain- 
tiff, may be given under the general issue. 


3. Where judgment is not rendered on a demurrer to a _plea,—it 
will be presumed after judgment on an issue to the country, 
that the plea was waived. 


4. The payee of a note made to him as administrator, may sue 
on the note in his own name, and so, also, the endorsee of a 
promissory note received by him as administrator, may main- 
tain action on the note in his owh name. 


6. The judgment of a court, when right, will not be disturbed be- 
cause rendered for a wrong reason. 


6. A demand of payment of a note made payable at a particular 

» place, is not necessary to enable the holder to maintain action, 

though it may be matter of defence, for the defendant, if he 
was ready to pay at the time and place appointed. 


7. The name of a plaintiff appearing endorsed on the back of a 
note, does not impair his right to recover. 


Error to the County court of Wilcox county. 

Assumpsit on a promissory note, payable in Bank. 

To an action of assumpsit, brought by the defendant 
in error against the plaintiff in error, as the maker of a 
promissory note, payable and negotiable at the Branch 
Bank at Mobile, to the order of Thomas Evans, and en- 
dorsed to the defendant, the plaintiff in error pleaded the 
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general issue, and also that the note was not the proper- 
ty of the defendant in error, in his individual capacity. 
Issue was taken on the first plea—to the second, there 
was ademurrer. In the progress of the cause, a bill of 
exceptions was filed by the plaintiff in error. 

The bill stated, that the plaintiff offered the note and 
protest in evidence, to which defendant objected, as the 
protest did not set forth, that the maker was notified of 
it—when the same was withdrawn. Defendant pro- 
posed to introduce a witness, to prove that the note was 
not the property of plaintiff in his individual capacity, 
but as the executor of the estate of one Alexander Gor- 
don; but the court refused to receive the testimony, be- 
cause the witness was an endorser on the note, and there- 
fore interested in the event of the suit. Defendant then 
moved the court to instruct the jury, that they could not 
find a verdict for plaintiff, inasmuch as the protest of a 
notary had not been produced in evidence, setting forth, 
that the note had been protested for non-payment, after 
demand and refusal of payment at the bank: and inas- 
much as it was averred, in the declaration, that the note 
was presented for payment at the bank, and payment re- 
fused, such presentment and refusal ought to be proved. 
But the court thought the averment immaterial, and not 
necessary to be proved, and that it was unnecessary to 
produce in evidence the protest of a notary public, setting 
forth the matters above stated, on a promissory note pay- 
able in Bank. ‘To all of which defendant excepted. 

Verdict and judgment for plaintiff—to reverse which, 
the writ of error was sued out. 

It was assigned for error— 
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1. That there was no such cause of action produced 
in evidence, as sustained the declaration, and authorised 
judgment thereon. 

2. The court below erred in rendering judgment upon 

4a verdict, on an issue tothe country, when an issue in 
law was joined on the demurrer to the second plea, 
which was not disposed of. 

3. The court erred in giving judgment for plaintiff, he 
not having stricken the name of R. G. Gordon, the plain- 
tiff, from the cause of action sued on, before judgment— 
he being an endorser thereof. 

4. The court erred in giving and refusing the several 
instructions, as shewn in the bill of exceptions. 


Porter, for the plaintiff in errer. 
Phillips, contra. 


Porter, for the plaintiff in error, contended, that al- 
though the protest of such note is not essential, yet when 
itis averred in the declaration, it isincumbent on the party 
making the allegation, to prove it—(1 Selwyn’s N. P. 
315, note 16.) To shew that there was error, in render- 
ing judgment upon the verdict, on an issue to the coun- 
try, when an issue was pending in law, he cited, Minor, 
93; 1 Stewart, 37; ibid. 412. There was no authority 
for rendering judgment, without first striking off the 
name of Gordon, who wasan endorser—(1 Selwyn, 286, 
and notes C.and E.) The witness, Evans, ought not to 
have been excluded—(5 Cowen, 23, 155; 1 Selwyn, 
315.) . The cases cited shew that endorsements may be 
struck out at the trial. If they are not, the paper must 
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be held to be: tr anuferred during the trial, or before—(1 
Marsh. 555; Pitts vs. Keym, 1 Stewart, 155.) 


Phillips, for the defendant in error. It was not ne- 
cessary that the endorsee should have prosecuted the ma- 
Ker to insolvency, before the institution of the action 
against the endorser, as the note on which the suit was 
founded was payable in bank—(Aik. Dig. 329, 330.) 
The court would consider, that the note was duly pro- 
tested, and notice given, until the contrary was shewn. 
It was competent for the plaintiff below, to sue in his 
individual character—(1 Chitty’s Pl. 205, 206; 2 Wil- 
liams on “xecutors, 1149.) 


ORMOND, J.—As the declaration contained an aver- 
ment, that the note was protested for non-payment, it is 
insisted that it was necessary to prove it. Protest not 
being necessary to maintain an action on a promissory 
note or inland bill of exchange, the averment of protest 
being ofa fact entirely immaterial, it was not necessary 
to be proved. ‘The case referred to in lst Selwyn’s Nisi 
Prius, note 16, has no application here, as the decision 
turned on an act of parliament. 

It is also insisted, that the court erred in rendering 
judgment, the issue in law being undisposed of. The 
inatter pleaded inthe second plea, if it could have been 
given in evidence at all, was admissible under the general 
issue. As no judgment of the court seems to have been 
had on the demurrer to that plea, we must presume that 
the plea was Waived. ‘The defendant below offered to 
introduce Thomas Evans, the first endorser on the note 

S P. 19 








146 REPORTS OF CASES 1N 


Evans vs. Gordon. 








sued on, to prove the fact stated in the second plea, which 
evidence, the court rejected, on the ground that the wit- 
ness was interested. It is very clear, that the witness 
had no interest in the suit, but it is as certain that the 
evidence was wholly immaterial. If the defendant in 
error held the note, as the representative of A. G. Gordon, 
he had the legal title, and if it had been made directly to 
him in his representative character, he could have sued 
in his own name, disregarding the description of his ti- 
tle. It follows, of course, that he could sue as endorsee, 
when there was no such description. The evidence, 
therefore, should have been excluded, as wholly irrele- 
vant. The judgment of the court was right, and will 
not be reversed, because it was rendered for a wrong 
reason. 

It was also insisted, that as the note was payable ata 
particular place, no recovery could be had without pro- 
ving a demand at the place of payment. We are clearly 
of opinion that no such demand was necessary to main- 
tain the action; but that it was matter of defence for the 
defendant, if he was ready to pay at the time and place 
appointed. 

In the case of Irvin vs. Withers, (1 Stewart, 234,) a 
majority of the court held, that a failure to aver and 
prove a demand in such a case, was cured by verdict; the 
minority holding that no demand was necessary. In 
the latter opinion, we concur. 

The narne of the defendant in error appearing on the 
back of the note, did not impair his right to recover. It 
was doubtless endorsed in blank, for the purpose of col- 
lection in bank, and the note not being paid, the en- 


oe 
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dorsement being merely formal, the title to the note still 
remains in him, and the endorsement of his name on the 


back, must be considered a mere nullity. The failure to 
erase an endorseinent which can have no legal effect, 
certainly cannot be considered a valid objection, and 
was so decided by this court in the case of Pitts vs. Key- 
ser, 1 Stew. 154. Let the judgment be affirmed. 


BELL et al. vs. KING. 


1. If a defendant in execution have property in the county, it is 
the sheriff’s duty to levy upon it, unless it be exempted from 
seizure by law. 


2. The lien of an execution does not depend upon contract, but 
is given by law, and imparts to the elder the right of satisfac- 
tion, in preference to one that has subsequently gone into the 
sheriff ’s hands. 


3. Yet this preference of an older over a younger execution cre- 
ditor, does not excuse the sheriff from a levy of the latter exe- 
cution, where the property is not needed to satisfy the former. 


A. A return of nulla bona cannot be justified by the proof of a 
prior lien, unless the executions creating it were actually le- 
vied. 


Error to the County court of Montgomery county. 

This was a motion against Bell, as sheriff, suggest- 
ing, that he could have made the money on an execution, 
issued from Montgomery County court. in favor of the 
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defendant in error, against Garrett, Couch and Hooks. 
On the second day of June, eighteen hundred and thirty- 
five, the fi. fa. was received by Bell, as sheriff. The ex- 
ecution was returned nulla bona. 'The only property 
shewn to have been in the possession of either of the de- 
fendants, was four horses and asulky, worth the amount 
of the execution, which belonged to Garrett. 

It was admitted that a title to a piece of land, was in 
Garrett, worth from one thousand to fifteen hundred dol- 
lars; but Garrett was notin possession, nor was. it 
shewn that Bell had any knowledge or notice of Gar- 
rett’s title to said land. It was proved that King’s at- 
torney ordered Bell to levy on the horses and sulky of 
Garrett. 

Bell then proved that two executions against Garrett, 
one for fourteen hundred and forty-two dollars, in favor 
of one Freeman, and one for two hundred dollars, in fa- 
yor of Martin, were issued, and came into his hands as 
sheriff, before the execution of King, and both these exe- 
cutions were returned, “no property.”. There was no 
evidence that Bell had levied or sold the personal proper- 
ty under either execution. Upon this evidence, the court 
charged, that the fact of the sheriff’s having older execu- 
tions in his hands against Garrett, was no excuse, unless 
he had sold the property under such older executions,— 
to which exception was taken. 

The error assigned, was the charge of the court be- 
low. 


Dargan, for plaintiffs in error. 
Geo. Goaldiiiraite, contra. 


see 
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Dargan, for plaintif’s in error, contended that the old- 
est fi. fa. binds the property—(1 Conn. R. 590)—and if 
the sheriff sells under the junior execution, he is liable to 
the plaintiffs in the elder. After a levy, if the sheriff 
discover older cxecutions sufficient to exhaust the pro- 
perty, he may return the younger nudla bona.—(Champe- 
nor’s ads White, 1 Wend. $2.) 


COLLIER, C. J.—The only question brought to the 
view of the court in this case, is this: 

Can a sheriff who has returned a / ae nulla bo- 
na, When amotion is made against him, founded upona 
suggestion (under the statute) that with due diligence, 
the amount thereof might have been collected of the de- 
fendants in execution, successfully resist the motion, by 
showing that he had older feri facias’ in his hands, of an 
amount _ to the entire value of the defendants pro- 
perty, unless he also show that these executions, entitled 
to a prior lien, were levied on that property ? 

The mandate of the /#. fa. directs the sheriff, that of 
the goods and chatte!s, lands and tenements of the de- 
fendant, he make the amount thereof, &c. If the defen- 
dant have property with 
duty to levy upon it; unless it be exempted from seizure 
by the law—(Prost vs. Dougal, 1 Day’s Rep. 128.) The 
lien of an execution does not depend upon contract, but 


in the county, it is the sheriff’s 


is given by the law, and imparts to the elder the right of 
satisfaction, in preference to one that has subsequently 
gone into the sheriff’s hands... Yet this preference of an 
older over a younger execution creditor, does not excuse 


the sheriff from a levy of the latter, where the property 
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is not needed to satisfy the former, as where the creditor 








waives his priority or gives day, Which, in the case be- 
fore us, might possibly be inferred. But without resort- 
ing to any such inference, we think it clear, that a re- 
turn of nulla bona, cannot be justified by the proof of a 
prior lien, unless the exccutions creating it were actually 
levied. In the case of Champcunor’s ads White, (1 Wend. 
R. 92.) the proceeds of the property were actually ap- 
propriated to the payment of the oldest #. /a.—a circum- 
stance which very materially distinguishes that case 
from the present. 

The defence set up, if allowable at all, must be upon 
the supposition that the sheriff may be proceeded against 
by the older cxecution creditors for a neglect to make 
the money upon the ji. jfu’s in their favor: and thus be 


charged to an extent greatly beyond the value of the 


property which was subject to levy. It cannot be en- 
dured, that asheriff shall be allowed to excuse himself 
from one neglect of duty, by inter:osing another. In 
principle, this would be to oif-set one wrong, by showing 
that the party had committed another. Lesides, it does 
not appear that the plaintiff, bell, did not dispose of the 
older executions, as he was instructed to do: and even if 
he did not perform his duty in regard to them, it is by no 
means certain that the plaintiffs in those executions will 
ever require him to make good to them the consequence 
of his neglect. So that if the defence interposed by the 
plaintifis in error was permitted to avail, it would so 
happen that the defendant in error might lose his debt, 
though the defendant in cxecution had ample property 
liable to levy and sale. The judgment of the County 
eourt must be affirmed. 








TIE SUPREME COURT OF ALABAMA, 151 


McCutchen, adm/’rx, vs. McCutchen. 





MCUTCHEN, adMTx, vs. wCUTCHEN. 


1. Objections raised to the time of filing a plea in abatement, 
founded on the rules of court, must be made in the court be- 
low, and cannot be entertained in the Supreme court. 


2. The right of an administrator to the possession of the personal 
property of his intestate, is not impaired by an injunction for- 
bidding its distribution. 


3. Judgment for defendant on a plea in abatement, whether it be 
an issue in fact or in law, is, that the writ or bill be quashed, 
----and a respondeas ouster therefore is not awarded. 


Error to the Circuit court of Jackson county. 

Detinue for a slave. 

The plaintiff brought an action of detinue in the court 
below, against the defendant, to recover a slave. 

The defendant pleaded in abatement of the suit, that 
previous to the institution of the suit, she had filed her 
bill in chancery, claiming said slave as her own proper- 
ty, by virtue of a deedof gift from her husband, the 
plaintiff’s intestate, and praying that the plaintiff be re- 
strained from distributing said slave as part of the estate 
of said intestate, and that an injunction restraining such 
distribution was in full force. To this plea, the plain- 
tiff demurred. ‘The demurrer was overruled, and final 
judgment rendered in favor of the defendant. 

The plaintiff assigned for error— 

1. That the court erred in receiving the plea, as it did 
not appear that it was filed in proper time; 

2. In overruling the demurrer ; 
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3. In rendering a final judgment without granting the 





plaintiff leave to reply to the plea. 


Robinson, for plaintiff in error. 
Parsons, contra. 


Robinson, for plaintiff in error, cited 2 Porter, 260, to 
shew that the plea of defendant below ought not to have 
been sustained, not being filed in proper time. The 
court Was wrong in overruling plaintiff’s demurrer to 
the plea, asit was entitied of no termof the court—(1 
Chitty’s Pl. 448; 1 Vidd. 588)—-and because a former 
suit of defendant against plaintiff, could not be plead in 
abatement of the action—(1 Chitty’s Pl. 445; 1 Saund. 
on Pl. and Ev. 17, 18.) Judgment final ought not to 
have been rendered without leave to reply—(Aik. Dig. 


277.) 


ORMOND, J.— ‘The first assignment of error rests for 
support on the twelfth Rule of Practice, which is, that 
“No plea in abatement shall be received, if objected to, 
unless by the endorsement of the clerk, it appear to have 
been filed within the time allowed for pleading.” It 
does not appear from the record, that any objection was 
made by the plaintiff to the filing of this plea: we can 
not therefore presume that such was the fact. 'To per- 
mit the objection to be made here, when it was not made 
in the court below, would be productive frequently of 
great injustice, as the pleadings, if entitled at all, are 
generally entitled of the properterm. The record would 
not itself disclose the true time of filing the plea, and if it 
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did, it might be that the delay was caused by the plain- 
tiff himself. In this case, it appears that an office judg- 
ment for failing to plead, was set aside, and leave given 
the plaintiffs to file their declaration, and to the defen- 
dant to file her plea. In every view that we can take, 
there is great propriety in requiring the objection to the 
filing of the plea, to be made in the court below. The 
demurrer merely questions the legal sufficiency of the 
plea—not the time of filing it. This was so determined 
by this court, in the case of Callison vs. Lemons, (2 Por- 
ter’s R. 145.) 

But the plea itself isclearly bad. The right of the 
plaintiffs to the possession of the personal property oi 
their intestate, is not impaired by an injunction, forbid- 
ding its distribution. It is both their right and their du 
ty, to take the necessary steps to have the property of 
their intestate in a condition for distribution, when the 
proper time arrives; or tO answer avy other exigency 
which the law might cast on them, as the representatives. 
of the deceased. 

In the case of McGowen and wife vs. Young, (2 Stew’t, 
276,) an action of trover had been commenced for the 
conversion of four slaves. On the trial, the defendant 
offered in evidence the record and proceedings in a chan- 
cery suit, by which it appeared, that the plaintiff had 
been enjoined from removing the property in question, 
out of the State. But the court held that this did not bar 
the action, although the residuary interest was in the 
defendant. ‘So, in this case, the injunction forbidding 
distribution of the slave in question, did not at all 
interfere with the right of the plaintiffs to the posses- 
8 P. 20 
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sion of the slave, as the representatives of their intestate. 
What would have been the result, if the injunction had 
been, that no suit should be instituted by the plaintiffs 
at law, to recover the possession of the slave, it is not ne- 
cessary now todetermine. It is sufficient that the pre- 
sent bears no analogy tosuch a case. The court below, 
therefore, erred in not sustaining the plaintiffs demurrer 
to the defendant’s plea. 

The third assignment of error is not well taken. The 
judgment for the defendant on a plea in abatement, 
whether it be an issue in factor in law, is, that the writ 
or bill be quashed: there was therefore no error in not 
awarding a respondeas ouster. But for the error pointed 
out, the judgment must be reversed, and the cause re- 
manded. 
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STEPHENSON US. PRIMROSE. 


1. By the law merchant, the endorser of a promissory note stipu- 
lates with the endorsee, and each subsequent holder, in the 
ordinary course of business, that if demand of payment is 
made by the maker at its maturity, and due notice of the non- 
payment given to him,—he, himself, will pay the note. 





2. No precise form of notice is required,—it may be verbal or in 
writing : 


3. And where the parties all reside in the same city, it is neces- 
sary in order to fix the endorser’s liability, that he be personal- 
ly informed of the dishonor of the note, either verbally or in 
writing: ora notice should be left at his dwelling house or 
place of business. 


4, Therefore, where the holder, within proper time after the dis- 
honor of the note, leavesa verbal or written notice, at the en- 
dorser’s counting room or place of doing business, but it is not 
shewn to have been left during the hours of business, all the 
parties residing in the same city,—such notice would not be 
sufficient. 


5. But if the party entitled to notice, absent himself from his 
place of business during the hours of business, without leav- 
ing any one to attend to his interest,--the holder will be ex- 
cused from giving notice ¢here. 


6. But if the endorser has used the precaution to obtain an as- 
signment of all the eflects of the drawer or maker, to be ap- 
plied to the payment of the paper endorsed, he cannot claim 
an exemption from liability, because he has not had regular 
notice of the dishonor of the bill or note. 





7. So, if he has protected himself by taking collateral security, 
sufficient, to cover the endorsement, he impliedly waives his 
legal right to notice. 


8. Though, to this rite. there might be an exception. 











2 


156 4 2ORTS OF 





Stephenson vs. Primrose. 

9. A room to which a man is muainiieeed to resort, but in which 

it is not shewn, that he carries on any regular trade or employ- 
ment, cannot be considered his place of business. 








10. And if the holder of paper call at a room thus resorted to, 
for the purpose of giving notice to its occupant of the dishonor 
of a note endorsed by hit n, at a time when he is absent :—the 
holder is not excused from giving notice: especially where 
the endorser has a dwelling house and liv ery stables within 
the same city, the latter of which, he personally superintends. 


Krror to the County court of Mobile. 

Assumpsit on a promissory note. 

This action was brought by the holder against an en- 
dorser, who pleaded the general issue, and a verdict was 
rendered, and judgment entered up against the defen- 
dant. 

On the trial of the case, the plaintiff proved the note, 
endorsement and protest. B. Stanton, one of the firm of 
Labuzan & Stanton, who were the last endorsers on the 
note, was then produced, on the part of the plaintiff, 
who proved that he anticipated the non-payment of the 
note, some days before its maturity, and in order to be 
able to fix the liability of defendant, he enquired where 
Stephenson’s place of business was, and was informed 
that it was in an upper room in a house in the city of 
Mobile. On the day the note was protested, he called 
twice at the room designated, and enquired for defen- 
dant, with a view of giving him notice—he found no one 
but a servant, who giving an equivocal answer, he put 
the note in the post office. He also left a notice at the 
room in question. 

Another witness proved, that the room in question 
was the defendant’s place of business, but that defendant 
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had a dwelling house in the city, where he then resided, 
and also kept a livery stable, which he superintended 
himself. 

Plaintiff then read in evidence, a deed made by one 
White, the maker of the note, conveying the property for 
which the note was given, to defendant, as an indemnity 
against the note—-The property, however, only sold for 
one thousand dollars. 

The court charged the jury, that the law made it necessa- 
ry, in order to bind an endorser, that he should have no- 
tice, and if residing in the city, a verbal notice, or notice 
in writing, left at his residence, counting room, or place 
of business, on the same day, or day after the protest. 
If they were satisfied from the evidence, that defendant 
in this case had such notice, they would find for the plain- 
tiff; or if defendant had secured himself by taking a deed 
of trust on the property or effects of the maker of the 
note, they might find for plaintiff, although defendant 
had no notice of protest, &c. But if the indemnity was 
insufficient, proof of demand and notice was indispensa- 
ble. Exceptions were taken by defendant to the charge. 

Plaintiff in error assigned— 

1. That evidence was admitted which was inadmis- 
sible ; 

2. That the chage of the court Was incorrect in point 
of law. 


Campbell, for plaintiff in error. 
COLLIER, C. J.—-The points made at the argument 


arise out of the bill of exceptions, and present these ques- 


tions 
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First. “Ist the omission to give notice to an endorser, of 
the non-payment of a promissory note, excused by proof, 
that the holder, within the proper time after its dishonor, 
left a writien or verbal notice at the eudorser’s counting- 
room, or place of doing business, where all the parties 
reside in the saine city? 

Second.—If an endorser has secured himself by a 
mortgage or lien on the property of the maker, does he 
thereby waive his right to :fotice of a demand and refu- 
sal? 

Third.—Can a room to which a man is accustomed to 
resort, but in which it is not shown, that he carries on 
any regular tirade or employment, be considered his place of 
business—aud if the bolder of paper call at a room thus 
resorted to, for the purpose of giving notice to its occu- 
pant of the dishonor of a note, endorsed by him, ata 
time when he is absent, is the holder excused from giving 
notice; especially where it appears that the endorser 
has a dwelling house and livery stables within the same 
city, the latter of which he personally superintends? 

First.—Every endorsement of a promissory note, con- 
stitutes in itselfa new and substantive contract. <Ac- 
cording to the law merchant, the endorser stipulates 
with the endorsee, and cach subsequent holder, (in the 


— 


ordinary course of business) that if ademand of pay- 
ment is made of the maker at its fib ie and due no- 
tice of the non-payment to given him, then, he himself will 
pay/the note. The undertaking of the endorser is condition- 
al: contemplating some act to be done on the part of the 
holder; and before his liability becomes absolute, it must 


be shewn, either that a performance of the condition 
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was prevented by some act of the party entitled to claim 
its benefit, or that he has waived the necessity of per- 
forming it. 

No precise form is required in giving notice to an en- 
dorser. Its object is to inform him of the failure of the 
maker to meet his engagement with promptness, and to 
advise him that he will be looked to, for payment, in 
order that he may take measures for his indemnity; and 
any means of communicating this information, whether 
verbally or in writing, will be suificient—(Shed vs. Brett, 
1 Pick. Rep. 401; Mills vs. the Bank of the United States, 
11 Wheat. Rep. 451; Reedy vs. Seixas, 2 Johns. Cases, 
307; Smith vs. Whiting, 12 Mass. R.6; Cowles vs. Harts, 
3 Conn. Rep. 516; Solarte vs. Palmer, 7 Bingh. Rep. 
629.) 

In the case before us, the note was made payable at 
the Bank of Mobile. ‘The parties both resided in that 
city, so that according to a well established rule, it was 
necessary in order to fix the endorser’s liability, that he 
should have been personally informed of the dishonor of 
the note, either verbally or in writing; or a notice should 
have been left at his dwelling house, or place of busi- 
ness. Either mode would have been sufficient, but one 
or the other was essential, unless the plaintiff, by his 
own act, prevented it—(Williams vs. the Bank of the 
United States, 2 Pet. Rep. 96; Ireland vs. Kip, 10 Johns. 
Rep. 490; 11 ibid. 231; Bank of Columbia vs. Law- 
rence, 1 Pet. Rep. 578; Smedes vs. the Utica Bank, 20 
Johns. Rep. 572; 3 Kent's Com. and cases there cited.) 
It is not pretended that a personal notice was given to 
the plaintiff, but only that a room in the city (understood 
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by the holder to be his place of business,) was twice Vis- 
ited for the purpose of giving him notice of the dishonor 
of the note—that he was not in the‘room at either of 
these visits, nor was any one else, but a servant, who, to 
the witness’ enquiries, returned an equivocal answer. 
The holder made no farther effort to find the plaintiff, 
but deposited a written notice in the post office, for him. 
Conceding that the place at which the plaintiff was 
sought, was his place of business, and still we think the 
effort to give notice was insufiicient. It is indispensable 
to the holder’s right of recovery, to prove that the en- 
dorser has been duly advised of the default of the maker; 
er to shew a sufficient excuse for the failure to give him 
notice. Now, to make the excuse available, it should 
have been shown, not only that the witness called at 
the plaintiff’s place of business, but it should appear fur- 
ther, that the visit was made at a seasonable time—viz. 
within the hours of business. Then, it May be supposed 
that he should be there in person, or if absent, that his 
clerks, or others, were there, to receive and communicate 
a notice to him; but when the hour for relaxation, or ra- 
ther the period for the suspension of business shall have 
arrived, the man of business should be sought rather at his 
dwelling house, than elsewhere. 

In Shed vs. Brett and Trustees, (1 Pick. Rep. 413,)a 
notary public testified, that when the note became due, 
he went with it, at the request of the endorsee, to the 
place of business of the promisors, and found it closed, no 
person being there, of whom he could make a demand. 
it was objected, that the testimony did not prove a de- 
mand, nor a sufficient excuse for it. ‘The court consid- 
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ered, that what was done was sufficient, if the witness 
could state that he went to the place of business of the 
makers, in business hours, but unless he could state this 
fact, the demand was not excused, and the endorser was 
not liable. 

In Crosse vs. Smith and others, (1 M. & S. 545,) an ef- 
fort was made to give notice to the drawers, of the non- 
payment of a bill of exchange, by sending it to their 
counting-house during hours of business, on two succes- 
sive days, knocking there, and making sufficient noise to 
be heard by persons within, and waiting there several 
minutes—the inner-door being locked. This was con- 
sidered sufficient, without leaving a written notice, or 
sending it by the post. 

And in Goldsmith and others vs. Bland and others, 
(Bailey on Bills, 127, or late ed. 224, note 1,) with the 
view of charging the defendants as the endorsers of two 
foreign bills, and to prove notice, it was shown by the 
plaintiffs, that they sent a clerk to the defendant’s coun- 
ting-house, between four and five o’clock in the evening 
—nobody was in—the clerk saw a servant girl, who said 
no one was there, and he returned, having left no mes- 
sage With her. Lord Eldon, who presided on the cir- 
cuit, told the jury, that if they thought the defendant 
ought to have had somebody in the counting-house at the 
time, he was of opinion that the plaintiffs had done all 
that was necessary, by sending their clerk—that the no- 
tice was in law sufficient, if the time was regular, &c. 
The learned Lord doubtless intended to refer to them the 
question of fact, whether the call was made at the de- 
fendant’s counting-house, within business hours, and ne- 

8 P. 21 
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thing more; for this fact being found affirmatively, the 
law determined the sufficiency of the excuse to give no- 
tice. 

Goldsmith and others vs. Bland others, says Mr. Justice 
Washington, (2 Peters’ Rep. 101,) decides “that it was 
sufficient to send a verbal notice to the defendant’s coun- 
ting-house, and if no person be there in the ordinary 
hours of business to receive it, it isnot necessary to leave 
or send a written one. “The principle of this decision 
is,” says that learned judge, “that the counting-house of 
the defendant, is the place in which the holder was enti- 
tled, during the regular hours of business, to look for the 
person for whom the notice was intended, or for some 
one authorised by him to receive it”’—(See further, Bowes 
vs. Howe, 5 Taunt. R. 30; 4 T. R. 456; 1B. & Pul. 
394.) 

This, we think, authority ample to show that a draw- 
er or endorser of a bill or note, may be sought within 
the regular time after the dishonor of either, at their 
places of business, for the purpose of giving them a no- 
tice, and if absent during ¢he hours of business, Without 
leaving any one to attend to their interest, the holder 
will beexcused from giving notice. In the case before 


us, it does not appear that either of the visits to the room 


in which the plaintiffs carried on business, was made 
within business hours, and as the excuse for omitting to 
give notice was incomplete, without proof of that addi- 
tional fact, the judge of the County court, in not thus 
qualifying his instructions to the jury on this point, mis- 
took the law. 

Second.—If an endorser has used the precaution to ob- 


8. 
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tain an assignment of all the effects of the drawer or 
maker, to be applied to the payment of the paper en- 
dorsed, he cannot claim an exemption from liability, be- 
cause he has not had regular notice of the dishonor of 
the bill or note. The reason why he is entitled to no- 
tice is, that he may take the necessary measures to ob- 
tain payment from the parties liable to him, and if no- 
tice be not given, it is a presumption of law, that he is 
prejudiced by the omission; but if the endorser has al- 
ready obtained a transfer of the entire estate of the 
drawer or maker, he would have nothing to gain by a 
notice, and consequently, could not be injured by the 
want of it. So, ifthe endorser has protected himself 
from loss, by taking collateral security sufficient to cover 
his endorsement, he has impliedly waived his legal right 
to require proof of demand and notice. We do not un- 
dertake to determine, that this latter proposition is uni- 
versally true: be this as it may, it will be time enough 
to enquire whether it has its exceptions, when a proper 
case shall arise. 

As the effect of an assignment of property, or a collate- 
ral security, upon the general rights of an endorser, is 
for the first time brought before this court, it may not be 
out of place to enquire how the question stands upon 
authority. Corney vs. Da Costa, (1 Esp. R. 302,) is the 
earliest case that has fallen under our notice. In that 
case, it appears that the defendant was sued as the en- 
dorser of a promissory nofe,-’ 'To secure him against the 
makers default, he had taken of their effects, an amount 
equal in value tothe note. Mr. Justice Buller said it was 
undoubtedly truc, that an endorser should héve notice of 
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the dishonor of a note, but that was not the case, where 
he could not suffer from the wantof it. ‘The maker had 
waived his right to insist upon a notice, and was liable 
at allevents. In Brown vs. Mafiey, (15 Wast’s R. 222,) 
Mr. Justice Bayley cites Corney vs. Da Costa, and says it 
was decided upon the ground, that it “ would have been 
a fraud in the endorser, tocall upon the maker, because, 
before it became due, the maker had deposited effects in 
his hands, to answer the amount of his endorsement, and 
therefore, he had no right to complain of the want of no- 
tice.” 

Bond and others vs. Farnham, (5 Mass. R. 170,) was 
a case in which the plaintiff, to obviate the necessity of 
notice to the endorser, proved, that before the noté was 
payable, the maker had assigned all his property to the 
defendant, for his security against his endorsement. 
The court considered, that notice was not essential to the 
plaintiff’s right of recovery, and say, “The case most 
analagous to this, is, where a drawer of a bill had no ef- 
fects in the drawee’s hands. He cannot insist upon a 
demand upon the drawee, for he could not expect an ac- ! 
ceptance, and he suffers no injury by the want of it. 
The endorser of a note resembles the drawer of a bill. 
Although once having effects, as he had a demand on the 
maker, yet-he has afterwards withdrawn from the ma- 
ker all his property, to enable himself to meet his own 
endorsement, and had not, when the bill was payable, 
any remedy, unless, perhapsythe miserable one of seiz- 
ing the body of a man worth nothing.” In Barton vs. 
Baker, (1 Serg. & Rawle’s R. 334,) the court cite, with 
approbation, Bond and others vs. Farnham, and thought 
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it not unreasonable to presume, that an endorser, situa- 
ted aS was the defendant in that case, took upon himself 
to provide for the paper endorsed by him. This question 
was also considered in.the Mechanics’ Bank of New 
York vs. Griswold, (7 Wend. Rep. 165,) and the conclu- 
sion attained, that where an endorser is amply indemni- 
fied by the maker, or where.he has taken an assign- 
ment of ail his effects to meet his responsibility, he can- 
not resist a recovery by insisting on the want of notice. 
Prentiss vs. Danielson, (5 Conn. Rep. 176,) was a case 
in which the maker of a note had conveyed certain pro- 
perty to the endorser, to indemnify himself against his 
liabilities and endorsements on account of the maker _— 
the property conveyed was an insufficient security. The 
court held, that if an endorser receives security to meet 


a particular endorsement, he waives a demand and no- 
‘tice’ in respect to that endorsement, but not as to any 


other. But inasmuch as the defendant ‘was implicated 
for the maker to the full amount of the property convey- 
ed,.aside from the note in question, and as his liability 
growing out of the endorsement of the note was extin- 
guished, before the security was given, the conveyance of 
the property for his indemnity, did not have.the effect of 
reviving it. And in Tower vs. Durell, (9 Mass. R. 332,) 
the principle decided in Bond and others vs. Farnham, is 
recognised; but the court determine, that where an en- 


‘dorser of a promissory note, believes a demand to have 


been duly made on the maker, and that notice has been 
duly given to himself, and believing himself therefore 1i- 
able, takes measures for his indemnity, this will not ex- 
cuse the holder from proving a regular demand and no- 
tice. 
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The last case We shall notice, is Mead vs. Small, (2 











* serrecal. R. 207.) In that case, the endorser had taken a 
mortgage | on real estate, Which was a sufficient security 


for the amount of the note endorsed—The court decided 
that “ifthe endorser has protected himself from eventu- 
al loss by his own act, in taking security from the ma. 
ker, such conduct must be considered as a waiver of the 
legal right to require proof of demand and notice. And 


_We are of Opinion accordingly, that the facts before us 
clearly shew such a waiver in the present case.” 


The court also said, that the facts presented a stronger 
case for the plaintiff, than Bond and others vs. Farnham. 
There, the property pledged was not a sufficient indem- 
nity, but it Was ail the maker had-—while in the case be- 
fore them, the security was ample—(See also Chitty on 
Bills; 203; 3 Kent’s Com. 79.) ‘nd 

The inferences deducible from the cases cited, are— 

‘.1. Where an endorser, before the maturity of the note, 
obtains an assignment of ali the maker’s property to 
meet his responsibility, he impliedly waives his right to 
insist on a demand ef payment, and notice of non-pay- 
ment. 

2. Where the endorser receives of the maker a collate- 
ral security, whether by mortgage or otherwise, to in- 
demnify him against the consequences of his endorse- 
ment, if the security be sufficient, the maker's default will 


fix the endorser’s liability, without the previous steps of. 


a demand and notice. The judge of the County court 
stated the law to the jury as we have laid it down in 
our second inference, so that the verdict could not have 
been influenced by any consideration growing out of 
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the deed of trust; for it clearly appears, that the proper= : 
ty covered by the deed was far from’ being an adequate 
indemnity. asian 

3. Theterm “business,” in common parlance, means 
that employment which occupies the time, attention and la- 
bor. That which a man occasionally engages in, as op- 
portunity offers, or inclination prompts, is, for the time 
being, his business; yet, so far asthe question We are 
examining is concerned, the law uses that term, to indi- 
cate a regular and legal employment—not one that is oc- 
casional, irregular or illegal. Anda place of business 
must be understood to be a place actually occupied, ei- 
ther continually or at regular periods, by a person or his 
clerks, or those in hisemployment. If business is trans- 
acted there sometimes, but at no stated periods, the oc- 
cupant, his clerks, &c., cannot be supposed to be there at 
any other time to receive notice of the dishonor of paper. 
To make a room a place of business, in contemplation of 
law, the employment must be of a nature not criminal. 
Thus, a place at which a band of freebooters are accus- 
tomed regularly to assemble to divide their unholy thrift, 
or at which the gambler statedly exhibits his arts, to al- 
lure the idle and incautious, cannot be regarded as their 
places of business: for their employments being de- 
nounced as criminal, the law will not presume that they 
should be at the places, at which they are carried on, 
when they are absent; and consequently, does not con- 
sider an ineffectual effort to give them notice there, 
equivalent to personal notice. 

It was shown at the trial, that the only business pur- 
sued by the plaintiff, was that of keeping a livery stable 
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at another part of the city, than that, at which, the room 
. “he. ‘was sougat, was situated—that he superintended it 
An person, and was frequently there. It also appeared, 

- that the plaintiff had a dwelling house in the city, where 
he resided, and though he might often be found at the 
room, there was no proof that he carried on any particu- 
lar business there. 'These facts clearly show that the 


room Was not used by the plaintiff for any regular busi- 











ness, but his place of business Was his livery stable; and 
either there or at his dwelling house, should he have 
been sought. We deem it unnecessary to determine, 
whether the instruction moved upon this point should 
have been given, considering the terms in which it was 
asked: as the judgment must be reversed upon the first 
ground, the plaintiff, should it become necessary upon a 
second trial, can modify his motion for instructions, in 
conformity with the law, as we have ascertained it. 

Judgment reversed, and cause remanded. 
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HOUCK WSs. SCOTT. 


1. After judgment of respondcas ouster, upon a demurrer to a 
plea in abatement,—no other plea in abatement can be allowed. 


irror to the Circuit court of Morgan county. 

Appeal from the judgment of a justice of the peace, 
tried before Judge Lane. 

This action was originally commenced by the plain- 
tiff against the defendant, before a justice of the peace, 
where he obtained a judgment against the defendant. 
From this judgment, an appeal was taken to the Circuit 
court of Morgan county. The defendant pleaded in 
abatement of the suit, that he was a resident freeholder 
of Limestone county. ‘lothis plea, the plaintiff demur- 
red. The court’sustained the demurrer, and gave the 
defendant leave to plead over. The defendant then filed 
asecond plea in abatement, embracing the same subject 
matter as the first. "This plea, the plaintiff moved the 
court to strike out; Which motion, the court refused, and 
to which: refusal, the plaintiff excepted. The plaintiff 
then demurred to the second plea, which the court over- 
ruled, and rendered judgment for the defendant. These 


matters Were assigned for error. 


Parsons, for plaintiff in error. 
McClune, contra. 


ORMOND, J.—'The judgment of the court of respondeat 
ouster, after sustaining the demurrer of the plaintiff to 


SP. 22 
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© the first plea filed in abatement was correct; but it was 
error to permit the defendant to file another plea in 
abatement. After judgment of respondeat ouster, no oth- 
er plea in abatement can be allowed—(Cresswell vs. 4 
Vaughan, 2 Saunders’ R. 40, 41.) This being the law, 
the court should have rejected the second plea filed in 
abatement, Which the motion of the plaintiff to strike 
out Was equivalent to, and which should have been 
granted. 

It follows, by necessary consequence, that as the plea 














Was not authorised, and should have been rejected by 
the court, that the plaintiff’s demurrer to it should have 
been sustained. 

The judgment is reversed, and the cause remanded. 

















THE SUPREME,GOURT OF ALABAMA. 171 








Adm/’rs of Weatherford vs. Weatherford. 











ADM’RS OF WEATHERFORD US. WEATHERFORD. 


1. Where judgment is rendered de bonis propriis, when it should 
be de bonis intestaiis,—the Supreme court will only reverse, 
and render. 


2. A judgment rendered at a term of a court unauthorised by 
law, is erroneous. 


3. Statutes appointing the times, for courts to be holden, are pub- 
lic acts, and will be judicially taken notice of. 


4;A statute, where no time is fixed for the commencement of its 
‘Operation, tales eflect from its passage. 


5. Where the Legislature passed a statute on the twenty-second 
December, eighteen hundred and thirty-six, requiring the 
courts of a particular circuit to be holden at a particular time ; 
and on the twenty-third December, cighteen hundred and 
thirty-six, enacted a statute upon the sane subject,—providing 
that the act should not take effect until the first day of August 
after its passage :—It was held— 


1. That the passing of the last statute did not repeal that of twen- 
ty-second December. 


2. That though one of the courts of the circuit was not provided 
for in the act of the twenty-second December, yet the omission 
could not iniluence, as the court so omitted should be holden 
at the time appointed by the pre-existing Jaw, though it should 
conflict with some other court in the circuit :—in which event, 
the judge appointed to the circuit, should call to his aid another 
judge. 


This was an action of assumpsit for money lent, laid 
out and expended, &c. to and for the use of the intestate 
of the plaintiffs in error. ‘There wasa verdict and judg- 
ment for defendant in error, on the plea of non-assump- 


sit. 
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The writ was dated twenty-ninth February, eighteen 
hundred and thirty-six, andthe entry of judgment was— 
“At a Circuit court began and held for the county of Co- 
Hecuh, on the first Monday of March, A. D. 1836.”— 
~ It was here assigned in error— 

1. That the judgment was de bonis propriis; ° 

2. That the court was held ata time not authorised 
by law. 


Parsons, for plaintiffs in error. 
Porter, contra. 


COLLIER, C. J.—-T'wo points have been made by the 
plaintiffs in error. 

1. The judgment is rendered de bonis propriis, when it 
should have been de bonis intestatis. 

2. The judgment was rendered at a time when the 
law did not authorise the court to be holden. 

First.—The cause of action, as shown by the declara- 
tion, being a liability incurred by the intestate of the 
plaintiffs, there can be no doubt, but the judgment should 
have been rendered de bonis intestatis. But as the judg- 
ment of the Circuit court would cither be reversed and 
rendered, or corrected as for a clerical mistake under the 
Statute, and the case could not be remanded,—we pro- 
ceed to consider the second point. 

Second.—Previous to the twenty-second December, 
eighteen hundred and thirty-six, the Spring term of the 
Circuit court for the county of Conecuh, was required to 
be holden on the first Monday in March. On that day,a 
law was enacted, entitled “An act to change the time of 
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the courts of the eighth judicial circuit. of the State of 
Alabama;” the fifth section of wh ichds a as follows: “That 
hereafter, the Cireuit courts of the first judicial circuit, 
shall be commenced and holden as foltows: In the coun- 
ty of Conecuh, on the third Monday in eras, in the 
county of Monroe, on the fourth Monday of March; in 
the county of Washington, on the second Monday after 
the fourth Monday in March; in the county of Baldwin, 
on the third Monday after the fourth Monday in March; 


7 


and in Mobile, on the feyrth Monday after the fourth 
Monday in March, and continue in session until the bu- 
siness is ended”—(Acts of 1836, pp.8.) On the twenty- 


1+ 


third December, cightcen hundred and thirty-six, a law 
Was passed, entitled “An act, the better to organise the 
Circuit courts of Mobile county, and to regulate the pro- 
ceedings therein, and for other purposes;” the second 


Uf 


section of which isin these words: Chat from and af- 


ter the passage of this act, the Spring term of the first 
judicial circuit shall be holden at the times following, to 
wit: In the county of Coneeuh, on the third Monday in 


1 > 7 oF x . 1 
' 


March, in each and every year, and continue one week ; 


in Monroe, on the fourth Monday in March, and continue 
one Week; in Clarke, on the first Monday in April, and 
continue one week; in the comty of Washington, on 
the second Mon: ay in April, and continue one week; in 
the county of Baldwin, on the-third Monday in April, 
and continue one week; aud in the county of Mobile, on 
the fourth Monday in April, and continue until the whole 
of the business is disposed of.” This statute then pro- 
vides for the fall terms of the circuit, and contains seve- 


ral regulations in regard to juries in Mobile county, and 
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concludes $ With the-followine “proviso: “Provided, This 
act shall not take effect until the first day of August 
next.” } 

The first statute, it will be observed, is silent, in re- 
gard to the Spring term of the Circuit court of Clarke, 
yet this omission can have uo influence upon the act, so 


*far asit may be operative. That court should have been 


holden at the time appointed by the pre-existing law, 
even though ‘it should coniligt With some other court in 
the circuit, so as to inake it irhpos ible for the same judge 
to hold both. A difficulty of the kind once eccurred in 
the organization of the courts of the second circuit. | By 
an act of the sixteenth January, eightecn hundred and 
thirty-four, the courts of Wilcox 2nd Bibb were directed 
to be holden on the saime day, and both were actually 
holden—the judge appoiited to the circuit, calling to his 
aid another judge, to hold the Spring and fall terms in 
Bibb county, for the year eighteen hundred and thirty- 
four. 

A statute, according to the settled rule in the courts of 
the United ci and of the States ef the Union, where 
notime is fixed for the commencement of its operation, 
takes effect from its passage—(Il Kent's Com. 426, and 
cases there cited. ‘aking this as the true rule, the act 
of the twenty-second December was in full force, when 
that of the twenty-third December was enacted; and the 
question now is, did the latter statute either expressly 
wor impliedly repeal the former. {[t is clear, that it is not 
an express repeal, or the act of the twenty-third of De- 
cember no where notices that of the twenty-second. Nor 
can We conceive how it can operate an implied repeal— 
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they do not come iu coflict—-the statute of the twenty- 
third is suspended in its operation by the proviso we 
have quoted, until the first day of August next after. its 
passage, and could not until that day, annul, by its re- 
pugnance,/a pre-existing law. ‘lhe question, then, of a 
repeal by implication, could not arise until the last act, 
became operative, and then not sooner than the time ap? 
pointed for the Spring circuit in cighteen hundred and 
thirty-eight, before Which, the legislature, by a subse- 
quent enactment, removed all difficulty 

Dwarvis, in his treatise on staluics, says that “An act 
cannot be altered or repealed in the same session in 
which it is passed, unless there be a clause inserted, ex- 
pressly reserving a power to do so”—(pp. 673.) The au- 
thor refers to no adjudicated ease, and the view We have 
taken of the present case, relicves us from enquiring 
whether the fact of both acts having been passed at the 
same session of the legislature, makes a difference favor- 
able to the plaintiffs, as it is clear it does not. prejudice 
them. 

The judgment complained of. having been rendered at 
the term of a court, holden at a time unauthorised by 
law, though the pfocecdings have all the forms necessary 
to give to ¢¢ validity, ¢é is nevertheless erroneous. The 


1 


Statutes appointing the times for the courts te be holden, 


are public acts, and must be noticed by this court. 


The judgment of the Circuit court urust therefore be - 


reversed, and the cause remanded 
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: : . . . . | ° 
» 1. Evidence which has prima fucie no pertinence to the issue, 
he « ~ is rightfully rejected. 


. 2. Where a party claims the benefit of an exception to this rule, 
he must bring himself within it by pleading or proof. 





3. Grants made by the Spanish authorities in this country, after 

the date of the treaty of St. Lidcfonso, (1 October, 1800,).ex- 

2 cept those to actual settlers acquired before December twenti- 
eth, eighteen hundred and three,—are null and void. 


Error to the Circuit court of Baldwin county. 
2 Trespass, to try title, before Paul, J. 

In this case, plaintiff, to support his action, offered in 
evidence, a grant (from the Spanish government to one 
Forbes, under whom plaintiff claimed.) dated February 
sixth, eighteen hundred and six. ‘lhe evidence was re- 
jected, on the ground that the grant was made by a go- 
vernment Which had no power or authority to make 
r such agrant. Defendant had a verdict, and the exclu- 


sion of the grant as evidence Was assigned as erroneous. 


F ¥s Thornton, for plaintiff in error. 
Campbell §* Porter, contra. 


z «. ORMOND, J.—'This was an action of trespass, to try 
BaF. “tAtitle. 

| “The plaintiff below, who is the plaintiff in this court, 
relied on a grant from the Spanish government, to John 
Forbes & Co., for the premises wentioned in the declara- 
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tion, and proposed, by testimony, to deraign title from 
Forbes & Co., to himself. ‘lhe court rejected the grant, 
on the ground that the Spanish government had no au- 
thority to make such grant. ‘The case is brought here 
for revision. 

The grant bears date the seventh of March, one thou- 
sand eight hundred and seven. It has been solemnly 
determined by the Supreme court of the United States, in 
the case of Foster & Elam vs. Neillson, (2 Peters’ Rep. 
309,) and again in the case of Manuel Garcia vs. Samuel 
Lee, that all grants made by the Spanish authorities, af- 
ter the date of the treaty of St. Ildefonso, (1st Otcober, 
1800.) excepting only those to actual settlers, acquired 
before December twentieth, eighteen hundred and three, 
were null and void. ‘The grautof the land in question, 
being at a time, When, according to the decision of the 
two cases reicrred to, the Spanish authorities had no 
power to make a grant—inust be held null and void. 

The counsel for the plaintiff in error does not attempt 
te maintain the proposition. that the grant of the land in 
question is valid per se, but insists that the decision of 
the court prevented him from introducing other testimo- 
ny, by which his grant, or a portion thereof, might have 
been rendered valid. 

It is true, that the court will not interfere with a par- 
ty, by dictating to him in what order he shall produce 
his testimony ;—yet, it is certainly as clear, if testimony 
is offered, which in itself is inoperative and void, and is 
not proposed to be connected with any thing else which 
may give it validity, the court, if desired, cannot refuse 
to reject it. 

SP 
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In this case, the grant, of itself, was absolutely void ; 
it might have constituted a link in the plaintiff’s chain of 








title, if he had been able to show an act of Congress, se- 
curing to him the land in question, or a portion of it, as 
has been done in some cases of Spanish grants, which 
Were not embraced by the act of Congress of eighteen 
hundred and four. But surely the court could not pre- 
sume that such was the fact, and refuse to exclude a 
void grant, because, by some act entirely extrinsic to it, 
the party might be able to show a good title. 

We have been referred to the case of Spears vs. Cross, 
(7 Porter, 437,) decided at this term, as governing this 
case. ‘There, the judgment was reversed, because the 
court refused to permit a warrant issued by a justice of 
the peace, on the part of the State, to be read in evi- 
dence, in an action brought for a malicious prosecution, 
because no affidavit in writing was produced, although 
an offer was made to prove that the oath was in fact ta- 
ken, though not committed to writing. The correctness 
of the decision of the court below, turned on the fact, 
whether an affidavit in writing was necessary in such 
cases or not. ‘To make this case parallel with that, it 
should appear, that testimony which ought to have been 
received, was rejected. 

The case of Reed vs. the Brashers, (3 Porter’s R. 375,) 
has also been referred to; but in that case, the evidence 
rejected was pertinent to the issue, though not sufficient 
of itself to maintain the action, and therefore improperly 
rejected. In this case, the evidence offered being a void 
grant, was not good of itself, for any purpose, and there- 
fore preperly rejected 
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We cannot interpret the silence of the bill of excep- 
tions, to mean any thing else, than that the cause was 
rested on the validity of the Spanish ¢rant, found in the 
record. 

The judgment of the court below must be affirmed. 


ereat earnestness with which 


ie 


COLLIER, C. J.—Th« 
the plaintiff’s counsel has pressed this case upon the 
court, induces me to add a remark or two, to what has 
been said by his honor, Judge Ormond. Neither Spears 
vs. Cross, or Reed vs. the Brashers, bear any aralogy to 
the present case. In those eases, the evidence rejected 
was clearly legal, and tended to establish the issue, 
though in itse If insufficient, and consequently, according 
to all rule, was admissible, as forming a necessary link 
in the proof, by which a right was to be established. 
Here, the paper rejected was not only illegal, but abso- 
lutely void, and in itself, proved nothing. If the plain- 
tiff would have relieved it from this objection, he should 
have shown, or have offered to slow, that vitality had 
been imparted to it in the manuer prescribed by the acts 
of Congress relating to titles to land lying south of lati- 
tude thirty-one, in this State. Until this was done, the 
lendenning & 


‘ 


n ( 


paper was clearly inadmissible. 
Bulkley vs. Ross, (3 Stewart & Porter, 267,) this court de- 
cided, that that evidence was rigutfully rejected, which 
prima facie had no pertinence to the issue, and that to 
have authorised its admission, the party offering it, should 
have shown that it was pertinent. So, in the adm’r of 
Gee vs. Williamson, (1 Porter's R. 520,) in the court be- 


low, a record was given in evidence, Which was insisted 
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on error, to have been improperly received. ‘This court 
determined, that the record was wholly inadmissible as 
evidence, unless it had been preceded or accompanied by 
explanatory evidence, showing its relevancy. And in 
Wiswall vs. Ross & “arle, (1 Porter’s R. 330,) this court 
say: “If the competency of any matter us testimony de- 
pends upon some fact, of Which there is no proof, there is 
no error in rejecting such matter, when presented alone, 
and without an offer to prove whet might make it com- 
petént evidence.” "hese cases fully maintain the prin- 


. 


ciple on which we place our judement in this case; though 
perhaps the reasons in the present case are stronger in 
favor of a rejection of the evidence, than in those cited— 
(See also Jenkins vs. Noel, 5 Stew. R. 60; the Union 
Bank of Maryland vs. Ridgely, 1 Har. & Gill’s R. 324.) 

Again, it is a well settled rule, that where a party 
claims the benefit of an exception, he must bring himself 
within it by pleading or proof. ‘The acts of Congress 
which give validity to some grants for land south of 
thirty-one, Which would otherwise be void by T'reaty of 
St. Ildefonso, are exceptions to the general operations of 
that Treaty, and before such grants can be received as 
evidence of title. proof of confirmation must be adduced. 
The consequence is, that the judgment must be affirmed. 


GOLDTHUWATTH:, J., did not sit--having been of 
counsel. 








1. At common law, actions that < ‘from contracts, for the pay- 
ment of money, + ‘A mmeance of duties where pro- 
perty is in question, survin executor or administrator 
—actions for in |, Cuaracter or property of 
individua 


2. The statutes mod i this rule, do not extend relief against 
the executor trator, ior ai injury to personal pro- 
perty, comnut siator O] te 


3. The statute of cighteen and t ity-six, provides that 
all actions o! ‘*, and actions to 
recover dai: al property, may, if the 
plainéiii} Gros, be tor or administrator, in 
the same im i ‘ cts, but does hot apply 
to defendan 


4. Trover, where has been eanverted, or an action for 
money had and received, on an linplicd contract, waiving the 
injury, may | ainst cutor or administra- 

tor, where thie pro nd bya t tator or intestate ; 

andif tlic } t . in the hands of the personal 
representative, ca sonally amenable for it. 


5. But an action « .. does not survive against the 
representative of the wrong doer, where commenced in his 
life time; and in such ease, the representatives cannot make 
themselves paitics, to t Lit. 


Error to the Circuit court of Wilcox. 

Trespass, tried before 77 

This was an action of trespass, brourht by Barnett, as 
an acting constable, against the intestate. In the de- 
claration, the plaintiff alleged, that as constable, he had 
levied certain executions, on one lmindred and fifty bush- 
els of corn. the property of one John B. Barefoot. the 














defendant in the executions—which corn he took posses- 
sion of; When the intestate, with force and arms, &c. 
broke and entered the barn, where the corn was housed, 
and took and carried the sae away, and converted, &c. 
by means whercof the plaintiff lost, and was deprived 
of the profits and benefits which would have accrued to 
him from the sale of the corn, and which had subjected 
him to loss and ¢ 

At a succeeding terin, the death of the intestate was 
suggested, and the plaintiff in error, the administrator, 
made party to the suit. Verdict for plaintiff below; 
on which judem ‘nt was rendered d b ris iadlestatis. 

The bill of exceptions disclosed proof of a levy on the 
corn: that the day before the levy. plaintiff had levied 
on two horses, which were of more value, than the 
amount called for ] y the execulicns levied: that the corn 
had been sold while growing, ani before matured, (two 
months before the levy.) to the intestate, and that the de- 
fendant in execution had then received pay for the corn. 
Thecorn was placed in an old house without a door, on 
the land where raised, which was rented land. The 
witness (who was the defendant in the executions,) also 
proved that he had rescued the horses from the plaintiff. 
There were about one hundred and fifty bushels of corn. 

Another witness proved the purchase of the corn, and 
that payment was made for it before the levy, but that 
it Was not carried away until after the intestate said he 
had bought one hundred bushels from defendant in the 
execution, and paid for it, and would have it, notwith- 
standing the ile 

The defendant desired the court to charge the jury, 











that a levy of property, suificient to satisfy the execution, 
discharged the debt, so far as to vest a good title in a pur- 
chaser for a valuable consideration, although the proper- 
ty was rescued, and that the officer was liable to the 
plaintiff in execution. 

But the court charged the jury, that the levy on the 
horses, must be totally disregarded, as it did not deprive 
the officer of the right to levy on other property, after 
the rescue by the defendant in execution. The court fur- 
ther charged, that the rule of law which requires a de- 
livery of personal property to perfect a contract, at the 
time of the sale, Was universal, to which defendant ex- 
cepted. 

And here assigned for error: 

1. The charge asked and not given, and the charges 
as given; 

2. That the court erred in rendering judgment against 
defendants. 


Clarke, for the plaintiff in error. 


Porter, contra. 


Clarke, for plaintiff, contended 

That an action of trespass de bonis asportatis, come 
menced against the wrong doer, could not be revived 
against his representatives in the event of his death—and 
referred to Aik. Dig. 2600; Ch. Pl. 60 and 82, marg.; 

Wp. 

Gibbs, 8 Wend: 29; Nicholson vs. Elton, 13S. & R. 415; 
Latimore, &c. vs. Simmons, ib. 185. 


Toller, 459; Hambly vs. Trot, 1 Cowp. 371; People vs. 
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GOLDTHWA??E. J.—Oue of the assignments of error 
presents a question, Which is. in our opinion, decisive of 
this case, and renders it unnecessary to express any 
judgment, on those arising from the bill of exceptions. 

It is an ancient and uncontested maxim of the com- 
mon law, that personal acticnus die with the person. 
These actions have never been understood to be those 
which arise from contracts, for the payment of money, 
or for the performance of dutics where property is in 
question; but the maxi is coutined in its government, 
to those actions for injuries to the person, character or 
property of individuals. it was early perceived in Eng- 
land, as personal property becaine more and more valua- 
ble, that it ought to be in some degree withdrawn from 
the rule, admitted to prevail. \ccordingly, the statute of 
Ath Edward 3, ch. 7, was enacted, which gave an action 
to an executor, for an injury done to the personal pro- 
perty of his testator in jiis life time, which was subse- 
quently extended by other statutes, to the executor of an 
executor, and to an administrator. 

The construction Which these statutes have received 
in the English courts, has extended the remedy of an ad- 
ministrator or executor to almost every species of action 
for injuries to the personal property of the intestate or 
testator. But they have never been held to extend relief 
against the executor or adininistrator, for an injury of the 
same character committed by his testator or intestate— 
(1 Saund. 216, n. 1.) 

In this State, the statutes of Edward Il have been 
adopted, and even extended, by the act of eighteen hun- 
dred and twenty-six. (Aik. Dig. 260,s.6 which pro- 
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vides that all actions of trespass quare clausum fregit, 
and actions of trespass to recover damages for injuries to 
personal property, may, if the plaintiff dies, be revived by 
his €xecutor or administrator, in the same manner.as 





actions on contracts. It will be seen, however, that none 
of the terms used by this act, will authorise an infer- 
ence, that it was intended to apply to the case of defen- 
dants; and indeed it might well be questioned, whether 
there is not much reason why no right of survivorship 
should be given for such injuries against an individual; 
as the only use of the particular form of action would 
be to authorise the rendition of vindictive damages. As 
the action of trover by statute survives for and against 
executors and administrators, this form of action will 
give ample relief, where the personal estate has been 
converted previous to the death. Or, if it-has been sold, 
an action for money had and received on the impliéd 
contract, waiving the injury, can be maintained. If the 
property remains in specie, in the hands of the personal 
representative, he could be made personally answerable 
for it. 

If this form of action is permitted to survive against a 
personal representative, it would be governed by the 
same rules as an original suit, and vindictive damages 
might be awarded after the death of the wrong doer, 
This is one of the evils which was restrained by the 
maxim of the common law, and none of the legislation 
on this subject authorises the inference, that a different 
rule was intended to be given. The construction given 
to similar statutes in other States, has been the same as 
now given by us. 

SP. 24 








186 REPORTS OF CASES IN 





Nettles, adm’r, rs. Barnett. 











In the case of Nicholson vs. Elton, (13 8. & R. 415,) the 
precise question now presented arose, and was deter- 
mined in conformity with the views we have expressed. 
So, in the case of Stebbens vs. Palmer, (1 Pickering, 71,) 
an action for breach of promise of marriage was held 
not to survive, though in form, an action ex contractu. 
(See also Hinch vs. Metzer, 6S. & R. 272; Lattimore vs. 
Simmons, 13 S. §- R. 183; Hambly vs. Trott, Cowp. 376.) 

The defendant to the action having died pending the 
suit, it thereby abated, and could not be revived. It was 
irregular, to permit his administrators to make them- 
selves parties, and for this error, the judgment is reversed, 
and a judgment here rendered, abating said suit. 
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FRYER US. M RAE. 


1. A citizen does not lose the right to reclaim property taken from 
him in times of public emergence, when the necessity which 
induced its seizure has passed away. 


2. And until his consent to part with it is freely given, he is to be 
considered its rightful owner, until time shall have divested 
his right of property. 


3. Therefore, where a horse had been seized under pretence of 
necessity for the public service, and was refused to be deliver- 
ed, on demand made, after the exigeuce which induced the 
seizure had passed—it was held that trover would lie for his 
recovery. 


On writ of error to Talladega Circuit court. 

Trover, tried before Shortridge, J. 

The plaintiff declared against the deferdant, in an 
action of trover; for that plaintiff, on the first day of 
September, in the year one thousand eight hundred and 
thirty-six, was possessed of a certain dark bay horse, of 
the value of two hundred dolla’s, which he casually lost, 
and which afterwards came to the possession of defen- 
dant by finding, who refused to deliver him to plaintiff, 
and disposed of him to his own use, &c. 

To this declaration, the defendant pleaded not guilty, 
and also justified the taking of the horse, under an order 
from Majer General Irwin, then commanding the State 
troops in service. 

On this state of the pleadings, issue was joined, and a 
verdict rendered for the defendant. 

To the proceedings below, plaintiff filed his bill of ex- 
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ceptions, which stated, that on the trial of the cause, it 








appeared in evidence. that defendant, in May, eighteen 
hundred and thirty-six, was appointed by Major General 
Irwin, commanding the State troops then in service, to 
suppress the Creek insurrection, to carry necessary de- 
spatches, in relation to said service, from Irwinton, Bar- 
bour county, to the Governor, then at Montgomery, Ala- 
bama. That it was necessary to the public service, that 
the despatch should be conveyed, and that with the ut- 
most celerity ; and to that end, said General Irwin had 
caused to be given to said defendant, written authority 
to press fresh horses by the way, as often as his horse 
failed:—That on the way to Montgomery, conveying 
said despatch, defendant’s horse failed at plaintiff’s 
house, and the horse sued for was taken by defendant 
without plaintiff's consent. under the authority, and for 
the purpose aforesaid. At the time of taking said horse, 
defendant left with plaintiff a receipt for said horse, cer- 
tifying that the satse was taken for said service, and was 
appraised at one hundred and seventy-five dollars. It 
was further in evidence, that defendant. a short time af- 
terwards, passed throuch plaintiff’s neighborhood, lead- 
ing the same horse, and riding avother:—that defendant 
took plaintiff’s horse with him: thet some time after 
that, plaintiff met defendant, and askedt what had be- 
come of his horse: that defendant made sme evasive 
reply, but concluded by saying plaintiff should be paid 
for his horse:—It was further proved, that defendant 
traded said horse off, and never returned him. 

The court charged the jury, in case they believed the 
necessity of the times justified the authority under which 
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defendant acted, then the taking, though only for the ob- 
ject stated, vested the right of property in the govern- 
ment, and complainant thereafter, could have no right of 
action against the agent taking, or any other person, in 
respect of the horse sued for: and that his only remedy 
was by applicaticn to the government, on the certificate 
for the appraised value: to ali which, plaintiff excepted, 
&e. 

Plaintiff ’s counsel contended, that although the neces- 
sity might have justified the government agent in seizing 
and using the horse for a specifit and needful purpose, 
yet as soon as the end of the taking was answered, the 
right of the property and right of possession reverted to 
plaintiff, and if it remained in specie, unconsumed by the 
service—defendant’s refusal to deliver on demand, or his 
applying the property to his own use after the object of 
the taking was answered, rendered him liable to account 
to plaintiff in this form of action. 


Porter, for the plaintiff in error. 


GOLDTHW AIT, J.—The plaintiff not having reques- 
ted any instructions to be given to the jury at the trial, 
as to the lawfulness of the authority under which the 
defendant seems to have acted, it will be unnecessary 
for the court to examine, whether any person can be de- 
prived of his property by the order or direction of a mil- 
itary commander, without having a remedy in the courts 
of justice. Itseems to have been conceded, that such a 
right exists, from the necessity of the case: and it is not 
for us to decide so grave and so important a question, be- 
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fore some individual shall complain that his rights have 





been invaded. 

The doctrine contained in the charge given by the 
court, cannot be sustained inlaw. If it is admitted that 
in times of war and danger, the property of the citizen 
may be seized and used for the benefit of the communi- 
ty, it does not follow, that-he looses the right to reclaim 
it, after the necessity which induced its seizure has pass- 
ed away. He may have a rightful demand against the 
government, if his property has been lawfully taken or 
destroyed in the public service, but his title to it can 
alone pass from him by his own act and consent; and 
until such consent is freely given, he is to be considered 
for all purposes as its owner, until time shall have di- 
vested his right of property. 

The facts of this case, as disclosed by the bill of ex- 
ceptions, establish the conversion by the defendant be- 
yond all question, if they are true; and _ his orders, ad- 
mitting them to be legal, (as to which, it is unnecessary 
to express, at this time, any opinion,) afforded no justifica- 
tion or excuse for no. returning the horse when deman- 
ded, still less for disposing of him for his own use. 

Let the judgment be reversed, and the cause reman- 
ded. 
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GRAY US. CROCHERON,. 


1. The wrongful taking or detention of a personal chattel, or 
other illegal assumption of ownership, or using or misusing 
of it, amount to a conversion. 


2. So, a temporary conversion will make a defendant liable ; as, 
if one ride a horse, or control the services of another’s slave, 
though he afterwards restore them to the true owner—the 
cause of action, which was once perfect, still remains, and the 
restoration will only goin mitigation of damages. 


3. If a slave be lost, during the time he is employed by a defen- 
dant, without the owner's consent, defendant is liable in trover 
to the full value of the slave. 


4. But if the employment be at an end when the slave is lost, de- 
fendant will only be liable for the temporary conversion, and 
the measure of damages, instead of being the value of the 
slave, will be the injury resulting to the plaintiff, from the em- 
ployment, which, under some circumstances, may possibly be 
increased. 


Error to the Circuit court of Autauga. 

Trover for aslave, tried before Harris, J. 

The plaintiff in error brought an action of trover in 
the Circuit court of Autauga, against the defendant, for 
the conversion of a slave. ‘The defendant pleaded “not 
guilty,” and the case was submitted to the jury. Onthe 
trial, a bill of exceptions was taken by the plaintiff, 
from which it appeared to be probable that the slave al- 
leged to have been converted, was sent across the 
Coosa river with a letter, by the defendant. The slave 
‘was the ferryman at that place, and was afterwards 
‘missing. His clothes were found about twenty yards 
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above the ferry landing, and the skiff and flat belonging 
to the ferry, were at their proper places. The plaintiff’s 
counsel requested the court to charge the jury, that if 
they believed that the slave was the property of the 
plaintiff, and that the defendant employed him without 
the assent of his master, such employment amounted to 
a conversion, and unless the slave had thereafter been 
restored or come to the possession of the plaintiff, that 
the plaintiff was entitled to recover, which charge the 
court refused to give, but charged the jury, that if they 
believed the slave was lost while in “the employment of 
the defendant, then the defendant was liable for the va- 
lue of the negro; but if they believed the slave was not 
lost while in the employment of the defendant, but came 
to his death in another manner, that then, the defendant 
was not liable.” To all which, the plaintiff excepted, 
&c. 

Plaintiff in error assigned— 

1. That the court erred in refusing the charge prayed 
for ; 

2. That the court erred in the charge given. 


Geo. Goltdhwaite, for the plaintiff in error. 
Thorington, contra. 


Goldthwaite, for the plaintiff in error, contended, that 
the employment of the slave without the assent of the 
owner, was a conversion for which trover could be main- 
tained—(6 Bac. Ab, 679; 1 Stark. Rep. 173; 4 T. R. 
364; 3 Stark. Ev. 1493; 2 J. J. Mar. 84; 2 Salk. 255.) 
That if the slave had been re-delivered, or returned by 
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defendant, he would still have been liable, and that the 
return would have gone only in mitigation of damages 
—(1 Roll. Abr. 5; Buli. N. P. 46; 6 Bac. Ab. 679; 3 
Camp. 396; 1 Chit. Pl. 155; 5 Mass. 104; 6 Mod. 312; 
10 John. 172: 7 John. 254; 3 B. & A. 687; 2 Saund. Ey. 
476.) 


COLLIER, C. J.—In St. John vs. O’'Connel, use, &c. (7 
Porter’s R. 466,) it was decided, that the wrongful taking 
or detention of a personal chattel, or other illegal as- 
sumption of ownership. or using or misusing of it, Were 
all acts amounting to a conversion. So, a temporary 
conversion Will make a defendant liable; as, if a person 
ride the horse, or control the services of another’s slave, 
though he afterwards restore them to the owner, the 
cause of action, which was once perfect, still remains; 
and the restoration will only go in mitigation of dama- 
ges. 

Taking these rules for our guide, we think it clear, 
that the judge of the Circuit court could not, with propri- 
ety, have refused the motion of the plaintiff’s counsel for 
instructions to the jury. ‘The first branch of the motion 
merely assumed it as law, that if the defendant employ- 
ed the plaintifi’s slave, without the master’s assent, he 
was guilty of a conversion. 

The second branch supposed, that if after the employ- 
ment of the slave by the defendant, he came, or was re- 
stored to the plaiutiff’s possession, he could not recover. 
In this, the plaintiff’s counsel yielded more to the defen- 
dant than he could have claimed, for the return of the 
slave, after an unauthorised employment, would only 


~ 


8 P. 25 
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have diminished the damages, without destroying the 
right of action. 

The charge given was not a fair substitute for that 
which was asked, and considering the facts disclosed by 
the bill of exceptions, cannot be maintamed. The jury 
were informed, that if the slave was lost while in the de- 
fendant’s employment, the defendant was liable in dam- 
ages to the extent of his value, but if he was not thus 
lost then, the defendant was not liable. ‘The first part of 
the charge is well enough, but the latter part, referring 
to the rules we have laid down, is clearly erroneous. 
Shall the illegal use of the services of the slave, which 
Was in itself a conversion, be placed out of view, if he 
happen to be lost after he has completed that service? 
We have already shown that the reverse is the law. 

That the defendant is chargeable, if the slave was lost 
during the time he was employed by the defendant, 
without the plaintiff’s consent, and that even to his full 
value, isindisputable; but if the employment was at an 
end when the slave was lost, though the defendant 
would be liable for the temporary conversion, yet the 
measure of damages, instead of being the value of the 
slave, would be the injury resulting to the plaintiff from 
such employment, which, under some circumstances, 
might possibly be increased. 

The slave in controversy appears to have been the fer- 
ryman Of the plaintiff, and might therefore be considered 
in his owner's possession, on either side of the river; un- 
less controlled by some one else. If, in crossing the riv- 
er, to carry a letter for the defendant, he was lost, the 
defendant would be compelled to make good his value; 
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but if after having reached the other side of the river, 
and discharged his errand, he was lost, while following 
the inclination of his own will, the defendant would 
be liable only for the temporary conversion. We have 
thought it proper thus to state the law, which is appli- 
cable to this case, that it may be correctly determined 
upon at a future trial. It remains but to say, that the 
judgment of the Circuit court must be reversed, and the 


cause remanded. 


WRAGG US. THE BRANCH BANK OF ALABAMA AT MOBILE, 


1. Where the place of holding court is left blank in a writ, and 
the defect is in no way cured by appearance or otherwise— 
judgment cannot be rendered for plaintiff. 

Error to the Circuit court of Mobile. 

Assumpsit, tried before Piclens, J. : 

In this case, the place of holding court was left blank 
in the writ: there was no appearance by defendant, and 
judgment was rendered for plaintiff—to reverse which, 
a writ of error was sued out. 


Plaintiff assigned for error— 
1. That the writ is not made returnable in any court, 


and that defendant in the court below had no notice of 


the suit; 
2. That judgment was given for the defendant in er- 


ror, When it should have been given for plaintiff in er- 


ror. 
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Campbell, for the plaintiff in error. 
Thornton, contra. 


PER CURIAM.—There is nothing in the writ, which 
is the foundation of these proceedings, which could in 
any manner advise or notify the defendant to the action, 
that he was required to appear at the Circuit court of 
Mobile county, to answer the plaintiff. The omission to 
insert the word Mobile, in the blank space in the writ, 
leaves it without sense or meaning, and it would be car- 
rying the doctrine of intendinent too far, to insist that 
the defendant was bound to know from the service of 
this writ on him, that he was thereby required to attend 
at the court which rendered judgment against him. The 
defect has in no way been cured, by appearance or oth- 
erwise. 

Let the judgment be reversed. 
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HEIRS OF CAPAL US. M’MILLAN, &dM’T. 


1. In adjusting the meaning of any of the provisions of a will, 
the testator’s intention is allowed to exert a controlling influ- 
ence— if that be clear, and not contrary to law, it must prevail, 
although in giving effect to it, some words should be rejected, 
or so restrained in their application, as to change their literal 
meaning. 


2. Where the testator’s intention would be advanced, courts have 
sometimes taken license not only to reject, but even to supply 
words. 


3. If a will be ambiguous in any particular part, the whole awill 
may be considered, for the purpose of ascertaining the testator’s 
intent in that part. 


A. As the property devised or bequeathed to infant devisees— 
legatees, most usually goes into the possession of their guar- 
dians, after the executor shall have collected the estate of the 
testator, and paid his debts ; in order to allow it to remain with 
the executor, or to receive any other than its accustomed desti- 
nation, the intention of the testator should appear from plain 
language, or clear implication. 


5. In the construction of powers as well as wills, the intention of 
the parties, if compatible with law, governs the court. 


6. In general, the intention is to be collected from the instrument 
creating the power; though a reference is sometimes allowa- 
ble to the circumstances under which the power was given. 


7. But where two intentions appear, a general and a particular 
one, such a construction shall be given to the power, that the 
general intention shall take effect, even if the particular intent 
be defeated. 


8. Where a studied regard to accuracy and precision of language 
in a will, is not discovered--the sense in which the testator 
employed terms, and the meaning he affixed to them, must be 
ascertained in determining his intention. 
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9. A mother has the second title to the guardianship by nature, 
which becomes paraimount by the death of the father,—yet 
the guardian by nature is not entitled to possession of the 
child’s estate. 


10. The words of a testator are to be taken in their ordinary 
meaning, and not in their ¢echnical sense. 


1L. Where property is left by a testator to his minor children, to 
be given them when they respectively arrive at the age of 
twenty-one years, or marry, and to be managed by his widow 
during her widowhood—the control of the property by the 
widow ceases upon her marriage: and the right to the possess- 
sion and control of the property, vests in the guardian of the 
minors. 


Error to the Circuit court of Wilcox county, exercising 
chancery jurisdiction. 

Tried before Judge Crenshar. 

The bill, in this case, stated that the father of com- 
plainants, before his death, (which took place in eighteen 
and thirty,) made his will—which contained the follow- 
ing clauses: 

“Secondly.—I will and bequeath unto my son Wil- 
liam, and my son-in-law, Young W. Grayson, the fol- 
lowing negroes, to wit, a negro man named Allen, and 
his wife Aggey, and their three children, Ceesar, Alta- 
more and Amey, with their future increase. 

“Thirdly.—I will and bequeath unto my son-in-law, 
Young W. Grayson, one yellow horse, named Dungan- 
non, and a good bed and furniture, as his full part and 
portion of my estate. 

“Fourthly.—I will and bequeath unto my son, Wil- 
liam M. Capel, a certain negro boy named Albert, to be 
considered as payment of what I am, or would be due 
to him, for property of his that came into my hands. I 
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also will and bequeath unto my son William Capel, one 
grey colt, a good bed and furniture, and my silver watch, 
—the watch to be given him when he arrives at twen- 
ty-one years of age—as his full part and portion of my 
estate. : 

“Fifthly.—I will and bequeath unto my beloved wife, 
Sally Capel, one negro man named Nelson, and his wife 
Esther and child Amelia, for and during her natural life, 
and at her death, the negroes so bequeathed, with their 
future increase, to be equally divided amongst my heirs, 
not already provided for. It is also my will, that my 
wife, Sally, shall have the use of the other negroes, du- 
ring her widowhood, to wit, Amey, Sukey and London, 
and to be kept by her during the time aforesaid, for the 
purpose of assistance in supporting her and the children. 
I also will and bequeath unto my beloved wife, one bay 
mare, and one grey mare, and one Indian horse, during 
her widowhood, and at her marriage, to be divided 
amongst the rest of my heirs, not provided for. 

“Sixthly.—lIt is my will and desire, that my negroes, 
not bequeathed, be hired out yearly, and my plantation 
rented by my executrix and executor, hereinafter appoint- 
ed; and that my wife, Sally, should be entitled to receive 
out of the proceeds thereof, the sum of two hundred dol- 
lars, in each and every year, for the support and educa- 
tion of the children, during her widowhood, or until my 
son, Alexander, shall arrive at the age of twenty-one 
years. ; 

“Seventhly.—It is my will and desire, that all my stock 
of cattle and hogs, should remain unsold, for the use, sup- 
port and maintenanceof my family. Itis also my will, that 
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all my household and kitchen furniture, should remain 
unsold, for the use of my wife, Sally, and the children. 

“ Kighthly.—Iit is my will, that all my negro property, 
jand, stock of every description, and all my estate, both 
real and personal, except that specially bequeathed to my 
son-in-law, Young W. Grayson, and my son, William M. 
Capel, shall be divided among my younger children, 
(meaning the complainants,) equally, and that they shall 
be entitled to receive the same, when they arrive at the 
age of twenty-one years, or marry, except the property 
already bequeathed to my wife. 

“Ninthly.—I appoint my wife, Sally, executrix, and 
Irwin R. Capel, executor, of this, my last will and testa- 
ment.” 

That'shortly after the death of the testator, the execu- 
tor, Irwin R. Capel, also departed this life: and that Sal- 
ly Capel, took upon herself the execution of the will, and 
in November, eighteen hundred and thirty-one, inter- 
married *with John Nugent, the present guardian of 
‘complainants: That said Saily was thereupon displaced 
from the office of executrix, by the Orphan’s court of 
Wilcox, and Alexander Gordon, appointed administrator, 
who settled the estate, and resigned the administra- 
‘tion. 

David McMillan, the defendant, by virtue of his office 
‘of coroner of the county, was then appointed, adminis- 
trator de bonis non, with the will annexed, who possessed 
himselfofthe estate: That complainants were the young- 
‘er children, and that William M. Capel, Young W. Gray- 
‘son, and Sally, have received their bequests as mentioned 
in the will, and that the residue of the gestate is in the 
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hands of defendant, who had annually hired out the 
Same, and that it had considerably increased. 

Complainants, in eighteen hundred and thirty-four, 
removed to Mobile, where their father-in law, John Nu- 
gent, Was appointed their guardian: That the negroes 
could be hired out in Mobile to better advantage than in 
Wilcox, and that it would be greatly to the injury of com- 
plainants, to permit defendant to manage the property, 
until they arrived at mature years, and that some compe- 
tent person in Mobile ought to be appointed to manage 
the property. Complainants, from their youth, Were una- 
ble to do any thing for their own support, and were main- 
tained by their father-in-law, the amount allowed them 
by defendant being inadequate for their maintenance; 
and that their guardian had applied to the defendant for 
the property, and for a settlement, which had been re- 
fused. Complainants prayed for an account, and that the 
property might be transferred to their guardian. 

The answer admitted the statement contained in the 
bill, and furnished an account and schedule of the estate 
in the hands of defendant—had no objection to surrender- 
ing the estate, which consisted of twenty negroes, sundry 
notes, lands, &c. if the court should so order—thought the 
negroes would be exposed to injury in health and morals, 
by removing them to Mobile, and doubted the competen- 
cy of the guardian to manage the estate. 

The chancellor was of opinion, that the will required 
that the estate should remain in the hands of the execu- 
tors, until the children arrived at the age of twenty-one 
years, or married, and that the court had no right to re- 
move an executor without cause: Thata guardian is not 
8 P. 26 
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entitled to the possession of the ward’s property, unless 
the right of possession vests in the ward. ‘The court 
thought the negroes would be liable to receive injury by 
aremoval to Mobile, and would have been inclined to 
dismiss the bill, but for the suggestion, that the amount 
allowed the minors’ by the administrator, was insuffi- 
cient for their maintenance. It was therefore referred to 
the master, to ascertain what would be a reasonable al- 
lowance for the maintenance and education of the mi- 
nors. 

The master, at a subsequent term, reported a definite 
sum, and his report was confirmed by the court. 

Assignment—That the chancellor erred in decreeing 
that the property of the wards should be retained and 
held by the administrator, and in not decreeing the 
Same, to be, by the said administrator, the defendant in 


~ 


error, surrendered to the plaintiffs. 


Porter, for plaintiffs in error. 
J. B. Clarke, contra. 


COLLIER, C. J.—The only question arising in this 
case is, Whether the defendant, as administrator cum tes- 
tamento annezxo, is entitled to the possession of the proper- 
ty devised and bequeathed by his testator tothe plain- 
tiffs, or does its possession and control properly belong 
to their guardian? Assuming the defendant to stand in 
the attitude of an executor, the solution of this question 
will depend upon, the exposition of the sixth and eighth 
clauses of the testator’s wil/; which are as follow: 

“Sixthly.—It is my will and desire, that my negroes 
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not bequeathed, be hired out yearly, and my plantation 
rented by my executrix and executor, hereinafter appoint- 
ed; and that my wiie, Sally, should be entitled to re- 
ceive, out of the proceeds thereof, the sum of two hun- 
dred dollars, in each and every year, for the support and 
education of the children, during her widowhood, or un- 
til my son, Alexander, shall arrive at the age of twenty- 
one years. 

“Bighthly.—It is my will, that all my negro property, 
negroes, land, stock of every description, and all my es- 
tate, both real and personal, except that specially be- 
queathed to my son-in-law, Young W. Grayson, and my 
son, William M. Capel, shall be divided among my 
younger children equally, and that they be entitled to 
receive the same, when they arrive at the age of twenty- 
one years, or marry, except the property already be- 
queathed to my wife.” 

It will be observed, that the will does not, in terms, 
prescribe any period during which the executrix and ex- 
ecutor shall continue to hire out the negroes and rent 
the land. To be informed upon this point, then, we 
must look to the will itself, to ascertain the testator’s in- 
tention, in thus diverting the property from the control 
of the guardian of the legatces, aad vesting his legal re- 
presentatives with the unusual authority, to retain its 
possession and management. As wills are often made 
in extremis, and drawn by persons unskilled in the law, 
without the aid of professional advice, great liberality is 
indulged in their interpretation. In adjusting the mean- 
ing of any of the provisions of a will, the testator’s in- 
tention is allowed to exert a controlling influence ;—if, 
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that be clear, and not contrary to law, it must prevail, 
although, in giving effect to it, some words should be re- 
jected, or so restrained in their application, as to change 
their literal meaning—(Finlay et al. vs. King’s Lessee, 3 
Pet. R. 377; Bell and wife vs. Hogan, | Stew. R. 536; 
Drury & Bennett vs. negro Grace, 2 Har. & J. R. 356; 
Smith vs. Bell, 6 Pet. R. 68.) And where the testator’s 
intention would be advanced, courts have sometimes ta- 
ken license not only to reject, but even to supply words. 
—(Doe vs. Roe, 1 Wend. Rep. 541; Jackson, ez dem. of 
Gatfield vs. Strang, 1 Hall's Rep. 1.) So, if a will be am- 
biguous in any particular part, the whole wi// may be 
considered, for the purpose of ascertaining the testator’s 
intent in that part—(Jackson ez dem. Van Vechten vs. 
Sill, 11 Johns. R. 201; Dashiel et al. vs. Dashiel, 2 Har. 
& Gill’s R. 127; Land et al. vs. Otley, 4 Rand. R. 213; 
Moore vs. Dudley and wife, 2 Stew. R. 170.) 

As the property devised or bequeathed to infant devi- 
sees or legatees, most usually goes into the possession of 
their guardians, after the executor shall have collected 
the estate of the testator and paid his debts, in order to 
allow it toremain with the executor, or to receive any 
other than its accustomed destination, the intention of 
the testator should appéar from plain language or clear 
implication—(Roosevelt vs. Fulton’s heirs, 7 Cow. R. 71; 
Jackson ex dem. Bogert vs. Schauber, 7 Cow. R. 187.) 

As the authority given to the executrix and executor, 
by the sixth clause of the will, is a power in nature of a 
trust, it may be well to lay down some rules, in regard 
. to the interpretation of powers: In the construction 
of powers as Well as wills, the intention of the parties, 
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if compatible with law, governs the court—(Pomery vs. 
Partington, 3 T. R. 665; Smith vs. Doe ez dem. Jersey, 
(Earl) 3 Bligh’s R. 290; 7 Price’s R. 281; 3 Moore's R. 
339; 2B. & B’s R. 474; Tankerville vs. Coke, Mosely’s 
R. 175, (a); Liefe vs. Saltingstone, 1 Mod. R. 189; Talbot 
vs. Tipper, Skinner’s R. 427; Bristow vs. Ward, 2 Ves. 
jr. 547; Wilson vs. Troup, 2 Cow. R. 195; Jackson vs. 
Vreeder, 11 Johns. R. 169; Mitchell vs. Maupin, 3 Mon- 
roe’s R. 185.) In geneyal, the intention is to be collected 
from the instrument creating the power, though a refer- 
ence is sometimes allowable to the circumstances under 
which the power was given—-(Griffith vs. Hanson, 4 T. 
R. 748; Doe vs. Rendle 3M. &S. R. 99.) But where 
two intentions appear, a general and a particular one, 
such a construction shall be given to the power, that the 
general intention shall take effect, even if the particular 
241; Jackson vs. Vreeder, Il Johns. R. 169; Smith vs. 
Bell, 6 Peters’ R. 62.) 

Having stated these acknowledged rules, as guides for 


intent be defeated—(Robinson vs. Hardeassle, 2 T. R. 


the jidgment we are to pronounce, we proceed to con- 
sider the two clauses of the ari//, out of Which this con- 
troversy has arisen. I[t will be premised, that the zwilé 
does not discover any studied regard to accuracy and pre- 
cision in the use of language; we must, therefore, in 
determining the testator’s intent, endeavor to ascertain 
the sense in which he employed terms, and affix to them 
the same meaning. 

That the mother has the second title to the guardian- 
ship by nature, which title becomes paramount upon the 
death of the father, is a clear principle: yet, the guardian 
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by nature is not entitled 
estate—(Miles vs. Boyden, o Pick. R.-218; 5 Porter’s R. 


{to the possession of the child’s 


392; Isaacs, by next friend, vs. Boyd et al.) 

The testator manifests a confidence in the judgment 
and discretion of the wife, so long as she continues. un- 
married; and is desirous that during that period, she 
shall direct the education of their children; and to effect 
this object, and enable her to receive the,means for that 
purpose, he directs that the negroes not previously be- 
queathed, shal! be hired out, and his plantation rented by 
his executrix (wife) and executor, and his executrix to 
receive out of the proceeds thereof, two hundred dollars, 
at the end of every year. 

The will does not leave it to be determined by con- 
struction, for what particular time this sum is to be re- 
ceived and appropriated by the executrix: its terms are 
explicit, and provides a limitation, viz. “during her 
(wife’s) widowhood, or until my (testator) son, Alexan- 
der, shall arrive at the age of twenty-one years.” The 
events which are to determine the right of the executrix 
to receive money for the support and education of the 
children, need not both happen ;—they are expressed dis- 
junctively, so that the one which shall first occur, puts 
an end to the right. The moving cause for the insertion 
of the power to hire out the negroes, and rent the plan- 
tation, was to enable the wife to receive a part of the 
proceeds arising from these sources, to defray the expen- 
ces, consequent upon the support and education of the 
children, without executing a bond, as their guardian, 
or giving other security than that required for the faith- 
ful performance of her duties, as an executrix of the will. 
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The inducement which prompted the testator to confer 
this power, ceascd to exist immediately upon the mar- 
riage of the executrix, for her widowhood no longer con- 
tinuing, her right to receive the two hundred dollars was 
at an end. 

This view derives aid from the fifth clause of the will. 
In the first part of this clause, the testator makes a pro- 
vision for his wife for fer /ife. In the latter part, he says: 
“It is also my will, that my wife, Sally, shall have the 
use of the other negroes during her widowhood, to wit, 
Amey, Sukey and London, and to be kept by her du- 
ring the time aforesaid, for the purpose of assistance in 
supporting her and ihe children. 

Ialso will and bequeath unto my beloved wife, one 
bay mare, and one grey mare, and one Indian horse, du- 
ring her widowhood, and at her marriage, to be divided 
amongst the restof my heirs, not provided for.” The 
wife’s right to the property bequeathed by this clause, 
did not continue beyond the period of her marriage: up- 
on the happening off that event, the guardian of the heirs 
intended, became entitled to its actual possession. 'The 
children provided for by the sixth, are doubtless the 
heirs contemplated by the fifth clause, and itis difficult 
to conceive of a motive to a change of the possession of 
the property in the one case, which would not have in- 
fluenced the testator in the other. 

The testator certainly desired that the maintenance of 
his children should be transferred to some one else, as 
soon as his wife should again marry, or, at least, he did 
not wish the proceeds of their estate to be received and 
disbursed by her for that purpose, in the character of an 
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executrix. He was willing to confide to her this impor- 
tant duty,so long as she continued in a situation to exer- 
cise her own judgment and discretion uncontrolled by a 
husband, but as he could not anticipate who was to suc- 
ceed him in her affections, he was unwilling that the 





possession of the property, and the disposition of the 
fund provided by the will, should be entrusted to his 
wife, beyond the period of a second marriage. And if 
the wife made a prudent selection of a second husband, 
neither the children or mother would be prejudiced by 
thus interpreting the testator’s intent, for the husband 
would doubtless be appointed by the court, guardian of 
the children under fourteen years, and if chosen by those 
older, he would certainly be approved—but if the wife’s 
choice was unfortunate, it would not be desirable that 
the guardianship should be committed to the husband. 
Perhaps it may be said that it may have been the con- 
fidence reposed in the executor named in the will, that 
influenced the testator in framing, as he did, the sixth 
clause. ‘The will no where discovers that such aconsid- 
eration prompted him. A confidence in the wife, so long 
as she continued sole, we think has been shewn to have 
been the moving cause. ‘The executor was most proba- 
bly named for the-purpose of aiding the wife in the per- 
formance of duties, which, to her, iwust have been oner- 
‘ous, viz.-to hire out the negroes, and rent the plantation. 
Nor-do we consider that there is any thing in the 
eighth clause, repugnant to the view we have taken. The 
direction, there, that the younger children shall be enti- 
tled to receive the property given them by the will, when 
they arrive at the age of twenty-one years, or marry, 
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does not inhib.t a grardicn of the children from taking 
possess.0.. Of it previonusiy. ‘The testator did not em- 
ploy words in t toclinienl sense, but in their ordina- 
ry avceptat.o1u. ail so We must understand them—(Land 
et al. v3. Otley. 4 Rand, &. 213 Now, though the pos- 
825301 Of tc iia wold, by construction of law, 
be the posse fthe ward. yet, as the testator evi- 
dently inten ic! _ ssion, with the right to 
contro! the aro» s being the popular meaning of 
the words e:n>ioved,) in furtherance of his intention, he 
niust be so wid ‘ Le words, “except the proper- 
ty alcreacy | ' ts my wife,” clearly relate to pro- 
rerty beqne:t tothe wile auring her life, and which, 
after her deat | fel “tobe ecaually divided amongst 
my (testator 3 not already provided for,” and does 
not euibrace 3 ren Curing widowhood, to aid the 
wife in tie $7 nud elucation of the children. 

There is no | t bctween the general and particu- 
lar intent of the*t stator, in framing the sixth clause of 
his will. {lis inte itioa was to provide for his children, 
not svecia'’ly provided for, a patrimony, and also the 
means of s1DD0't ! c!ucation during their minority. 
‘he expeu:itures fur the suppoit and education of the 
children, were to be regulated by the wife during her 
wi lowlood: ‘hor imorciage she was not authorised 
td receive the pro cels cf their estate, to defray the char- 
eesof ticir maintenance. ‘This, we think, indicates the 
testator’s inteut to have heen, that as the executrix was 
{0 receive a portion of the proceeds of the children’s es- 
tate. in orler to their sipport and education, the posses- 
sion of the esiuts .tsclf is vested in her and her co-execu- 
8 P. 27 
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tor, that she might perform this duty with the more ease 
and convenience to herself. Besides, the testator proba- 
bly believed, that so long as he remained single, the in- 
terest of her children would be paramount to that of all 
Other persons, and consequently, their estate would be 
most profitably managed by her, but asthe interest of 
a husband might conflict, or his will would predominate, 
whenever she changed her situation, he intended the 





power given by the sixth clause to cease, and the proper- 
ty to go into the possession of such person or persons as 
might be regularly approved and appointed to the guar- 
dianship of the infant plaintiffs. 

That the intent of the testator may be effectuated, the 
decree of the Circuit court is reversed, and the cause re- 
manded. And it is further adjudged and decreed, that 
such proceedings be taken in the Circuit court, as may 
lead to a settlement of the administration accounts of the 
defendant, upon such principles as may be just and pro- 
per. It is further ordered and adjudged, that upon the 
execution of a bond or bonds by John Nugent, as guar- 
dian, &c. in a sufficient penalty, and with adequate se- 
curity, before the judge of the County court of Mobile or 
‘Wilcox county; conditioned as the bonds of guardians 
are by law directed to be, ¢o be approved by the judge of 
the Circuit court of Wilcox; that then the defendant be 
directed to nay over to the guardian all monies, and de- 
liver to him all bonds, notes and slaves, and relinquish to 
him the possession of the lands belonging to the infant 
complainants, and the costs of this cause, are to be paid 
by the defendant, out of the estate of the testator in his 
hands unadininistered. 
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MAURY’S A€UM7 vs. MASON’s adin'r. 


1. It is a well settled rule of chancery, not to decree on a case 








supported by proof, and not sustained by the allegations of the 
pleadings. The allegation and proof must correspond. 


2. There is a broad and clearly defined distinction between trusts 
of property, which are specific in their nature, and trusts of 
money, which have no earmarks by which they can be identi- 


fied. 


3. But there is no difference between a trust created by the de- 
posit of money in the first instance, and one where the money 
is raised by the sale or conversion of a chattel deposited with 
a trustee, to convert into money. 


4, Whenever the subject matter of a trust ean be sued for at law, 
the statute of limitations may be insisted on as a bar, although 
the remedy is pursued ia a court of equity. 


5. The only trusts not within the operation of the statute, are 
those which are peculiarly and exclusively, the subjects of 
equity jurisdiction. 


6. A subsisting recognised and acknowledged trust, as between 
the trustee and the cestui que trust, is not barred by the sta- 
tute of limitation. 


7. If specific property is placed in the possession of any one, in 
trust for a specific purpose, as long as it remains in specie, and 
capable of identification, it is considered as held subject to the 
trust, until such time as the trustee shall do some act evincing 
his intention to convert it to his own use, or to renounce or 
abandon the trust confided to him; and in all such cases, be- 
tween the trustee and cestwi que trust, such intention must be 
known or communicated to the trustee, otherwise, the proper- 
ty will be considered as remaining subject to the trust. 


8. But this rule has never been applied to mere money trusts, 
when the fund has not been kept distinct and separate, from 
other funds belonging to the trustee. 
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9. The fact, that action can be mai-taiicd fer uicie 
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only with the merely forma’ rep icition, before necessary, and 
does not atithorise tiie i. ion cf evidcuce, aot applicable 
to any previously miace a 


17. The same strictness in an answer to a bil! in equity, where 
the statute of liintations is reed on as adeionee, is Net Tequi- 
site, as ina plea. 


18. Cases of bailment and naw -ontracts, when te contract 
is expressed, and the cut , i pen Coutracts 
in the view of the statute « ; duu Licrctore, actions 
founded on them are wot Larrced ii tes ars. 


19. Where a defendant in eqnity wi to bring the case charged 
in complainant’s bil, by ¢ ee, t? be cne of open account, 
he must make the nesessary ae jatio.is ci lacis, by his plea 


and answer. 


20. The mere statement of an a int b-fore auditors, for the 
purpose of faci itatine th neibe ) peer i atiers before them, 
Is not a revivai oi a demana barra oy statute. 


21. Nor is the correction of a1 taicropor judrm ut, or a payment 


other demands, as C.aiuis exisuag, due aud unpaid, by a de- 
fendant. 


22. The interest of one of severa’ co-1i tributee: is severa', and 
does not, at his death, pass to ec) disty.butees. A distribue 
tee may, in his turn, b coe 1of ane. stock, 
who may be persoiis other t..an those etit.cd with him to dis- 
tribution. 

23. A transfer of the interest of ore of severa’ distributces, par- 
ties to a particular suit, does not remove iis disqua. ification, 
when offered as a witness ia tac cause. 





24. And a bill will not be dismissed. withont preindie>, to enable 
such a witness, in a future suit, to teuid_ra suitable release to 
restore his competcncy. 

Error to the Circuit court of Lawrence county, exerci- 
sing chancery jurisdiction. 
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Bill for discovery and relief, tried by Coleman, J. 

The bill was filed by the sheriff of Lawrence county, 
who, ex virtute oficii, had been appointed administrator 
of the estate of Maury. ‘The intestate hnd placed in the 
hands of Mason, in October. eighteen hundred and twen- 
ty-one, alarge number of notes, bonds and accounts, 
amounting to more than nine thousand dollars,—who 
undertook and promised to coilect them. Collections 
were made in specie, or in par or premium bank notes, 
or in depreciated currency, at the usual rates of discount, 
varying from twenty to thirty per cent... Mason made 
some payments on thein to Maury, some of them in de- 
preciated paper, the discount on which was a loss to 
Maury and a gainto Mason; but a larzesum, (say three 
thousand dollars.) remained in his hands unaccounted 
for. The bill prayed for a discovery and account. 

The answer adinitted, that defendant’s intestate had 
received the notes, bonds and accounts to collect. The 


W. Maury, who 
was a son of complainant's intestate, and who had for- 


notes, &c. were payxble to one Daniel 


merly kept a store in Lawrence county, where he re- 
ceived the notes, &c. and had transferred them to his fa- 
ther, who deposited them with Mason for collection. 
Mason undertook the colleetion, more to save an old 
friend from injury, than from any motive of interest; 
and the answer alleged that he had fully paid over the 
amount he collected—some of the demands not having 
been collected. As Maury and Mason were intimate 
friends in their life time, defendant had no doubt they 
had fully settled with each other, and as the whole 
claim made by the bill was a stale demand, and in the 
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opinion of defendant, without equity—defendant insisted , 
it was wholly barred by the statute limiting the time in 
which suits should be instituted, and insisted upon the 





statute by way of plea. ‘I'he answer was accompanied 
with an exhibit of such receipts and memoranda, as de- 
fendant was able to collect froin the papers which had 
come to his hands. 

The case was committed to certain auditors appointed 
by the court, to examine and report upon the state of 
the accounts. Daniel W. Maury, a distributee of the es- 


peng terme 


tate of Maury, executed a release of his interest, and was 
a principal witness in the case. The report found a 
balance due complainant, of eight hundred and eighty- 
seven dollars and two cents. 

Upon the hearing of the case, it seemed to the chan- 
cellor that the statute of limitations applying to the case 
was that of three years, and as there Was no circum- 
stance to operate against its being a bar, the opinion of j 
the court was, that the plea of the statute should be sus- ) 
tained. The bill was therefore dismissed. | 

Assignments of error: 

1. The chancellor erred in dismissing the bill and de- 


creeing agaiust the coinplainant, and for the defendant. 4 

2. The chancellor erred in sustaining the plea of the 
statute of limitations. 

3. The chancellor erred in not rendering a decree in 
favor of the complainant, for the balance of the account | 
allowed him by the report of the auditors; and also the 
exchange and interest thereon, Which he claimed. 


Hopkins, for the plaintiffs in error. 
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GOLD'THWAITE, J.---'The decree of the Circuit court, 
dismissing the bill. is predicated on the supposition, that 
the statute of liinitations presents a complete defence, 
and the plaintid’ ia error has asszmed_ several positions 
to convince us that this decree cannot be supported. 
These positions will be severally noticed. 

1. It is sid the notes uud other evidences of debt, de- 
posited with Mason (tie defendant's intestate,)- for col- 
lection, Were assieve/ to Lim, to enable him to collect 
the mouies due thereon, aud thus a direct trust was cre- 
ated, which it is couteuded canuct be barred by the sta- 
tute of lim-tatious. !t may Le remarked, in answer to 
this, that notiiingy is suid inthe bill of any assignment 
Whatever, nor is the assertion supported by any evidence 
in the cause, Uniess the circuistauce of Mason’s prosecu- 
ting a suit in his own nome on one, or perhaps more 
than one of the notes depos.ted with him, is to be taken 
as proof of an 2s3.rument. Whatever may be the effect 
of the proof in siowing this fact, it is the well settled 
rule of chancery, not to decree in a case supported by 
proof, and uot sustained by the allegations of the plea- 
dings. The allegvtion an! proof must correspond— 
(Clink vs. Tatom, 11 Vesey, 240; Smith vs. Clark, 12 
Vesey, 277; James vs. McKernon, 6 John. 543; Beach vs. 
the Fulton Bink, 3 Wend. 573; Pratt vs. Northam, 5 
Mason, 113: Bara vs. Chiles, 10 Peters, 177; Morrison 
vs. Hart, 2 Bibb, 4; Lemaster vs. Burckhart, 2 Bibb, 25; 
Langon vs. Henderson, 1 Bland. 236; Inston vs. Child, 1 
Bro. C. ©. 91; Bogman vs. D’'Vaughan, 3 Stew. 243.) 

But if the notcs and other evidences of debt had been 
assigned to Mason, and this fact was alleged in the bill, 
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this circumstance would not have the effect to change 
the character of the trust fund, when the money was 
collected. There is a broad and clearly defined distinc- 
tion between trusts of property, which are specific-in 
their nature, and trusts of money, which has no marks 
by which it can be identified. This distinction will be 
hereafter adverted to and explained; but there is no dif- 
ference between a trust created by the deposit of money 
in the first instance, and one where the money is raised 
by the sale or conversion of a chattel deposited with the 
trustee to covert into money. ‘To make a distinction in 
such a case, would savor more of refinement and ingenu- 
ity, than of practical utility, and its introduction as a rule 
of action, would unsettle some useful and well establish- 
ed principles. 

We are not authorised to depart from the case which 
the complainant has thought proper to present by his 
bill, which alleges the de: osit with Mason, of a large 
amount in value, of notes and other claims, which were 
to be collected by him for the benefit of the complainant’s 
intestate. I[t alleges further, that the money due on their 
claims has been collected, and never accounted for or 
paid over. Here we find no allegation of a specific trust 
created, nor does the complainant seek to pursue a spe- 
cific trust fund; it is the usual form of a bill for discove- 
ry of monies collected by an agent, seeking no other de- 
cree or relief,than for payment of whatever sum may be 
found to be due, and it night well be questioned whether 
such a billis not alone cognizable in equity, on the mat- 
ters of discovery and account. 

Very soon after the enactment of the statute of limita- 
8 P. 28 
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tions, we find the English Court of Chancery holding it 
to apply to cases in equity, although such cases are not 
within the words of the act, but notwithstanding its ap- 
_, plication in general, cases of trust were never held withiu 
‘its operation. In the earlier cases, the rule is laid down 
very broadly, that all trusts whatsoever were excluded; 
and the case of Locky vs. Locky, (Prec. in Chan. 518,) is 
the first case in which a distinction as to the several 
kinds of trusts was attempted. The cases decided pre- 
vious to Locky vs. Locky, certainly contain the rule, as 
contended for by the counsel for the plaintiff in error. 
These cases are four in number, and are not satisfactori- 
ly reported, as they furnish nothing more than the facts 
of the case, and the decision of the court—(Harrison vs. 
Lucas, 1 Chan. Rep. 67; Heath vs. Henley, 1 Ch. Cases, 
20; Shelden vs. Wildman, 1 Ch. Cases, 26; Lord Hollis’ 
case, 2 Vent. 345.) 

It must have very early recurred to the chancellors, 
that by the withdrawing of all trusts from the operation 
of the statute, there would remain very few subjects for 
its action, as every bailment, every transaction by an 
agent or factor, and indeed every case in which the 
smallest trust or confidence was reposed, might thus be 
withdrawn, by the plaintiff’s seeking his relief in equity. 
The case of Locky vs. Locky, (Prec. in Chan. 518,) was, 
however, soon interposed, to arrest the growing evil of 
such a construction as had been previously given. Lord 
Macclesfield then decided: “ when one receives the profits 
of an infant’s estate, and six years after his coming of 

age, he brings a bill for an account, that the statute of 
limitations is a bar to such suit, as it would be to an ac- 
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tion of account atcommon law: for the receipt of the 
profits of an infant’s estate is not such a trust, as being 
the creature of a court of equity, the statute shall be no 
bar to,—for he might have had his action of account 
against him at law, and therefore no necessity to come 
into this court for the account; but the reason why such 
bills are brought here, is from the nature of the dmand, 
that they might have the discovery of books, papers, and 
the party’s oath, for the more easy taking of the account: 
which they cannot so well do at law; but if the infant 
lies by for six years after he comes of age, as he is barred 
of his action of account at law, so shall he be of his._re- 
medy in this court, and there is no sort of difference in 
reason between the cases.” 

This case draws the line with much precision and ac- 
curacy between those trusts which are, and those which 
are not barred by the statute. If it be the mere creature 
of a court of equity, the trust is not affected by the sta- 
tute: all those for which there is a@ concurrent remedy at 
law, are within the statute, and it matters not in what 
forum relief is sought. This case has ever been consid- 
ered the leading one to show the distinction between 
the cases within and without the statute, and subsequent 
decisions have established its authority. <A review of 
the cases would be an unnecessary consumption of time, 
the more especially, as it has been done by Chancellor 
Kent in a most satisfactory manner, in a case which will 
be presently adverted to. A reference to the principal 
cases may, however, prove useful.—(Prince vs. Heylin, 1 
Atk. 493; Brereton vs. Gamul, 2 Atk. 240; Sturt vs. Mel- 
lish, 2 Atk.610; Pomfret vs. Windsor, 2 Vesey, sen. 472; 
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Smith vs. Clay, 3 Bro. Ch. R. 639; Harmood vs. Oglan- 
der, 6 Vesey, 199, 8 Vesey, 106; Stackhouse vs. Barnston, 
10 Vesey, 453; Bond vs. Hopkins, 1 Sch. & Lef. 413; 
Hovenden vs. Lord Annesley, 2 Sch. & Lef. 607; Beckford 
vs. Wade, 17 Vesey, 87; Medlicot vs. O'Donnel, 1 Ball. & 
Bently, 156.) 

In the case of Decouche vs. Savetier, (3 Johns. Chan. 
216,) Chancellor Kent held that no time would bar a di- 
rect trust, as between the trustee and the cestui que trust, 
so long as the trust subsisted; and in the case of Coster 
vs. Murray, (5 John. Chan. 522,) he decided that the sta- 
tute did not reach to matters of gratuitous bailment or 
trust. This latter case was affirmed by the Court of Er- 
rors, but on other grounds than those assumed by the 
chancellor. Murray vs. Coster, (20 John. 576,) Chief 
Justice Spencer, in his opinion, (which was that of a 
large majority of the court,) holds this language: “I have 
no hesitation in saying, that in a case where there is a 
concurrent jurisdiction in the courts of common law and 
of equity, the rule must be the same, and the statute may 
be pleaded with the same effect in the one court as in 
the other. In cases of trusts and frauds, peculiarly, ap- 
propriately, and exclusively the subject of equity juris- 
diction, according to the established doctrine, the statute 
cannot be pleaded.” 

The same question again came before Chancellor Kent 
in the case of Kane vs. Bloodgood, (7 John. Chan. 90,) 
and he then adverted to the cases decided by him previ- 
ously, and admitted he was misled by the earlier En- 
glish cases: he examines his former decisions, and con- 
forms to the rule laid down by Chief Justice Spencer, in 
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the case of Murray vs. Coster, which rule he strongly for- 
tifies by a most able examination of most of the cases 
then reported. 

In Trecothick vs. Austin, (4 Mason, 16,) Judge Story 
quotes the case of Murray vs. Coster with unqualified 
approbation, and the same rule has been recognised in 
most of the States—(Lingum vs. Henderson, 1 Bland, 236; 
Kinney’s ex’ors vs. McClure, 1 Rand. 284; Benzien vs. 
Lenoir, 1 Car. Law Rep. 508; Hamilton vs. Shepperd, 3 
Murphey, 115; Van Rhyn vs. Vincent, 1 McCord Chan. R. 
310; Brackenbridge vs. Churchill, 3 J. J. Marshall, 11; 
Heirs of Shelby vs. Shelby, Cooke, 179; Cook vs. McGin- 
nis, 1 Martin & Yerger, 361; Hooper vs. Bryant, 3 Yer- 
ger, 1; Armstrong vs. Campbell, 3 Yerger, 211; Terrell 
vs. Murray, 4 Yerger, 104.) 

The two cases of Godfrey vs. Saunders, (3 Wilson, 94,) 
and Stiles vs. Donaldson, (2 Dallas, 254,) which have 
been cited by the counsel for the plaintiff in error, seem 
not to have been decided on the principle of a trust, but 
they turned exclusively on the question, whether the ac- 
counts claimed in the one case, and set off in the other, 
were within the exception of the statute which relates 
to accounts between merchant and merchant. There- 
fore, it is not material to examine the correctness of 
these decisions, as they turned on a point not involved in 
this case. 

From the cases referred to, these principles may be de- 
cided— 

1. Whenever the subject matter of a trust can be sued 
for at law, the statute of limitations may be insisted on 
as a bar, although the remedy is pursued in a court of 
equity. 
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2. 'The only trusts not within the operation of the 
statute, are those which are peculiarly and exclusively 
the subjects of equity jurisdiction. And 

3. A subsisting recognised and acknowledged trust, 
as'between the trustee and the cestwi que trust, is not 
barred by the statute. 

The case under consideration, is one for which the 
complainant could have sued at law, on the case made 
by his bill, and although the trust and confidence re- 
posed, as well as the account required, may be sufficient 
to give jurisdiction to a court of equity, yet that jurisdic- 
tion is not exclusive. If the complainant sought a return 
of the evidence of such claims as remained uncollected, 
or the transfer and assignment of any securities taken 
by Mason in satisfaction of any of those claims, being 
of such a nature that they could be traced and identified, 
such a case would present matters exclusively cognizable 
in a court of equity. 

2. It is insisted, however, that the proof in this case 
shows the transaction to have been a recognised and 
subsisting trust, as late as the latter part of the year 
eighteen hundred and twenty-six, because Mason then 
made the last collection. ‘That his representatives so 
considered in eighteen hundred and thirty, when some 
money collected by reason of a judgment obtained by Ma- 
son, was paid over to the representative of the complain- 
ant’s intestate, and that the trust must always be cousid- 
ered as subsisting until closed, renounced, or expressly 
abandoned. 

If specific property is placed in the possession of any 
one, in trust for a specific purpose, so long as it remains 
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in specie and capable of identification, it is considered as 
held subject to the trust, until such time as the trustee 
shall do some act evincing his intention to convert it to 
his own use, or to renounce or abandon the trust confi- 
ded to him, and in ail such cases between the trustee and 
cestui que trust, such intention must be known or com- 
municated to the trustee, otherwise the property will be 
considered as remaining subject to the trust; but it is not 
understood that this rule has ever been applied to mere 
money trusts, when the fund has not been kept distinct 
and separate from other funds belonging to the trustee. 
It must be borne in mind, that the complainant is not 
seeking the payment or return of a specific fund separa- 
ted from other funds of Mason, or which is capable of be- 
ing traced; but the claim advanced differs in no essential 
particular from the ordinary claim for money had receiv- 
ed to the use of the complainant or his intestate, and 
must be governed by the same principles which ought to 
govern such a case, unless peculiar circumstances shall 
be found to exist, which will authorise the application of 
other rules. 

The general rule is forcibly illustrated by Judge Sto 
ry, in the case of Trecothick vs. Austin, (4 Mason, 16,) 
where he observes, “executors are charged with no more 
in virtue of their office, than the administrator of the as- 
sets of their testator. If, atthe time of his death, there 
is any specific personal property in his hands belonging 
to others, which he holds in trust or otherwise, and it 
can be clearly traced and distinguished from the testator’s 
own, such property, whether it be goods, securities, stock 
or other things, is not assets to be applied to the payment 
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of his debts, or to be distributed among his heirs, but it 
is to be held as the testator himself held it. But if the 
testator has money, or other property, in his hands belong- 
ing to others, which is in trust or otherwise, and it has 
no ear-marks, and is not distinguishable from the mass 
of his own property, the party must come in as a general 
creditor. ‘This is the settled law in relation to bank- 
ruptcy, and in the administration of assets.” And again 
he observes: “If the trust is still subsisting in the hands 
of the executor, as executor, the lapse of five years does 
not bar aremedy against him. If it has become a mere 








money transaction, although originating in a trust, then 
it assumes the character of a debt, and the cestwi que trust 
is a creditor barred by the lapse of five years”—(See also 
Kip vs. Bank of New York, 10 John. 63; Cooke vs. Mc- 
Ginnis, 1 Martin & Yerger, 361; Hooper vs. Bryant, 3 
Yerger, 1.) 

These authorities show that the complainant could 
have pursued the judgment obtained by Mason against 
Smith, Ladd & Smith, as it was a security for one of the 
claims deposited with him, and remained in the hands 
of his personal representatives, either unchanged, or so 
changed as to remain distinguishable from the remain- 
der of his estate. When the money was collected on 
this judgment, it was not properly assets of Mason’s es- 
tate, but in equity belonged to whomsoever was, at the 
time, the personal representative of the complainant’s in- 
testate. As the payment could be enforced either at law 
or in equity, the voluntary payment without suit can 
produce no effect, as an acknowledgment of a subsisting 
trust, which would not be produced by the recovery of 
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a judgment. It is a mistake, to suppose that because an 
action can be maintained for the money received on one 
of many demands, that this circumstance will revive all 
previous causes of action. Payment of apartof a claim, 
distinct in its nature, is unquestionably an admission of 
the existence of the particular claim; but the payment of 
One claim cannot be construed as an admission of ano- 
ther; and it would be a most unreasonable assumption, 
to conclude, that an admission of the right of the com- 
plainant’s intestate to the money collected by Mr. Or- 
mond, in eighteen hundred and thirty, on the judgment, 
perfected, without the knowledge of Mason, or his repre- 
sentative, and at the instance of a representative of the 
complainant’s intestate, should conclude a defence as to 
the other items of claims which have no connexion with 
the one admitted and paid, other than that of having 
been deposited for collection at the same time. The re- 
cognition of the trust, as subsisting, presumed from the 
collection of one of the claims by Mason, in eighteen hun- 
dred and twenty-six, is of the same nature with the one 
that has just been examined: it was a receipt of money 
to which the complainant’s intestate was entitled, but 
the mere fact of its then coming into Mason’s hands, af- 
fords no presumption whatever, of a recognition of the 
original trust. ‘The rule which has been stated as go- 
verning those cases, where the trustee is dead, extends 
with all its force to money trusts, when the trustee is 
living. So long as the trustee holds it capable of being 
distinguished as a separate fund, distinct from his own 
proper money, the trust will be presumed to exist, from 
the circumstance that it is thus kept distinct, for this 
8 P. 29 
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could alone be the case where the trust was recognised 
and admitted. But when the trustee receives money on 
account of the subject matter of the trust, and does not 
separate and keep it so that it can be identified, a contin- 
ual conversion is constantly taking place; and if the 
cestui que trust, lies by for more than six years, or such 
other time as will create a statutory bar, the presumption 
of payment will arise as in any other case of a mere 
money demand, and the onus is thrown on the party 
claiming the money, to repel the presumption as in other 
cases. ‘The adoption of a different rule would, in effect, 
revive the authority of the earlier English cases on the 
subject of trusts, of every description, being without the 
statute of limitations, as every trust must at one period 
have subsisted and been acknowledged; and in few or 
none of these cases is there ever an express renunciation 
or disavowal. 

The cases cited, (Leman vs. Pendleton, 3 Call, 538, and 
Johnston vs. Humphreys, 14 8. & R. 394,) do not appear 
to have any application to this distinction between trusts 
of property and trusts of money, and therefore need not 
be examined, as they have no bearing on the view which 
we take of this case. It may, however, be remarked, 
that the case from Sergeant & Rawle, presented a dis- 
tinct acknowledgment of the identical trust sought to be 
enforced within the period of the statutory bar. 

3. It is insisted that the proceedings had in a former 
suit against a previous personal representative of Mason, 
must withdraw this case from the operation of the sta- 
tute, as the abatement of that suit was a consequence of 


we 
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the death of the party defendant, and as that suit could 
not be revived against the present defendant. 





This question is certainly one of much difficulty, and 
might, under other circumstances, preclude the defence 
of the Statute; but it cannot be examined, because it is 
not presented according to the established rules of chan- 
cery practice. It is now well settled, that if the defen- 
dant, by plea or answer, relies on the statute of limita- 
tions as a defence, the plaintiff, if he wishes to bring his 
case Within any of its exceptions, must amend his 
bill, or file a special replication, so that the new matter 
introduced by him may be controverted or avoided by the 
opposing party—(Miiler vs. McIntyre, 6 Peters’ R. 61; 
James vs. McKernon, 6 Johns. R. 545; Mitford on Plead. 


. r 


18; Lewis vs. Bacon, J H. & M. 89; Starns vs. Starns, 1 
Edwards R. 358.) Special replications have gone en- 
tirely out of use; and as they tend to introduce a most 
inconvenient and unnecessary prolixity in pleading, 
are not permitted to be filed without the leave of the 
court—(Starns vs. Starns, | Edwards’ R. 358.) The 
fifth section of the act of eighteen hundred and twenty- 
three, (Aik. Dig. 288, s. 17,) which directs that a special 
replication shall not be required, dispenses with the 
merely formal replication, which before was necessary 
to place the answer at issue. It does not authorise the 
introduction of evidence not applicable to any previously 
made allegation. ‘I'o give it the construction to author- 
ise proof of facts not alleged, could only produce surprise 
in most cases, and uncertainty and confusion in all. 

4. It is objected, that the answer is not sufficiently 
precise in its terms, to raise the defence of the Statute of 
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limitations, because the term of time which creates the 
bar is not shewn. 

The answer is not precise or formal, and if any doubt 
can arise as to what statute is intended, the complainant 
is entitled to all the benefit he can derive from this want 
of precision. ‘The words used by the answer are as fol- 
lows: “The whole claim being a stale demand, and as 
the defendant believes, without the shadow of equity, he 
insists that it is wholly barred by the statute limiting 
the time in which suits shall be instituted, and insists on 
it by way of plea.” 

No precedents giving the form of the answer, when 
this defence is insisted on in that manner, have fallen 
under our view; but the cases are numerous to shew that 
the same strictness is not requisite as in a plea—(Price 
vs. Price, 1 Vernon, 185; Anon. 3 Atk. 70; Hilyard vs. 
Cressy, 3 Atk. 303; Jones vs. Pengree, 6 Vesey, 580; 
Bailey vs. Adams, 6 Vesey, 586.) In most of these cases, 
pleas of the statute of limitations were overruled as in- 
sufficient, and were ordered to stand as answers, with 
leave to the complainant to except. ‘These authorities 
are persuasive, at least, to show that no great strictness 
has ever prevailed asto the form of the answer, if the 
defence is sufficiently presented by it. There are, how- 
ever, a class of cases in equity, as well as at law, which 
hold that a plea of the statute must be such as is properly 
applicable to the case—(Anon. 3 Atk. 70; Gould vs. 
Johnson, 2 Salk. 422; Blackman vs. Tidderly, 2 Lord 
Raymond, 1099.) In Hudson vs. Hudson, (6 Munf. 352,) 

‘itis said by the court to be important “that the erm 
prescribed by the statute should be particularly (though 
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not formally) pleaded, or relied on, to let in the plaintiff 
toshew by his replication, that within the time an original 
had been sued out,if the fact was so.” The force of this 
reason is not perceived, unless two or more statutes could 
be applicable to the same state of facts. If the statutory 
bar is always the same on a given state of facts, no rea- 
son is perceived why the defendant ought to be required 
to specify the term given by lawin his answer, as it is 
as Well known to the plaintiff as to him. But if the 
plaintiff is permitted to state his cause of action iu such 
general terms, asto cover, alike, matters which are barred 
by the statute of three and six years, then a reason would 
arise why the defendant should, by his answer or plea, 
set out the circumstances from which he is authorised to 
claim the bar of the shorter period, or that a general an- 
swer or plea should be referred to the longest period—a 
construction which could be productive of no evil conse- 
quences to the plaintiff in any case. Further to illus- 
trate our views, a reference may be had to the forms of 
declaring in assumpsit on the common counts. Under 
those common counts, or under many of them, a promis- 
sory note would be receivable in evidence, and so would 
the items of an open account, properly socalled. It 
would seem from this fact, that a plea of the statute of 
limitations of three years would not be a good vlea to 
such a declaration, unless it contained the averment, that 
the cause of action arose from an open account. In 
Kentucky, where a statute similar to our own, is in force, 
this is the form used in pleas of this character—(Dyott 
vs. Letcher, 6 J. J. Marshall, 541.) 

We will not undertake to determine, at this time, what 
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is an Open account within the meaning of our statute. 
Perhaps it will at all times be found easier to determine 
the cases which are not such, than to define with accu- 
racy and precision ail those accounts which may be class- 
ed assuch. Tice bill alleges, that the complainant’s in- 
testate placed in the bands of the defendant’s intestate, 
a large amount of money due on bonds, notes and ac- 
counts, which he afterwards collected. How this differs 
from any other species of bailment, in principle, it is dif- 
ficult to perceive, and yet it has never been thought that 
such cases Were Within the statute of three years. It 
may be assumed, that in all cases where the contract is 
expressed, and the duties of each are defined at the time, 
that it is not an open account. A contract may be made 
for the sale of goods, or to build a house, or to perform 
any other duty, and although it may never be reduced to 
writing, it will not for that omission become an open ac- 
count. There is certainly nothing in the statute from 
which we can arrive at the conclusion that all accounts 
must be considered as open, which are not stated or re- 
duced to writing. A contract is certainly neither the one 
or the other, if all its terms are fixed and certain. 
Another criterion by which we readily ascertain that 
this is not an open account, Within the terms of the sta- 
tute is, that it was notso when the deposit was made, 
and if not so then, it must have become so by the act of 
the defendant’s intestate, in paying over the money at 
several times. ‘This case is not conceived to differ ma- 
terially from the case of an attorney to whom a note is 
confided for collection, with whom it can make no dif- 
ference whether he pays a portion of the sum collected 
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to his principal at different times—according to the argu- 
ment, by such partial payments, he would change the 
character of his liability, or rather by his own act, reduce 








the limit of time which will create a statutory bar from 
six to three years. 

We therefore consider it as clear, from the allegations 
of the bill, that the statute of three years limitation isno 
bar; and that if the defendant could bring the complain- 
ent’s case by evidence, to be one of open account, within 
the statute, it remained with him to do so by the neces- 
sary and proper allegations of facts by his plea or an- 
swer, and having omitted to co so, the answer insisting 
on the statute asa bar, must be referred to the case as 
stated in the bill, and no other than the six years statute 
being applicable, he will be allowed the benefit of that 
alone. 

This conclusion renders it necessary to examine the 
case On the evidence adduced, to ascertain if the demand 
is barred by lapse of time, and if so, whether any ad- 
missions have been made which will withdraw the case 
from the operation of the statute. ‘These matters are re- 
lied on to show a revival of the obligation on the part of 
the defendant’s account with the complainant, which 
will be severally noticed. 

1. It is insisted that the statement of an account be- 
fore the auditors appointed to examine the accounts in 
this case, has this effect. 

To support this proposition, we must intend what it is 
certain was never understood by the parties themselves. 
It would be most unreasonable to suppose that this ad- 
mission ought to conclude the defendant, and not give it 
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the same effect against the plaintiff. But the answer to 
this position is, that the admission was not made as a 
sum due, or as a subsisting debt. It was an admission 
made for the purpose of facilitating the examination of 
‘the accounts, and to relieve the auditors from the trouble 
of investigating what the parties themselves had previ- 
“ously examined, and were willing to admit as establish- 
ed. 

2. The correction which was made of an imperfect 
judgment, and the payment by Mr. Ormond, in eighteen 
hundred and thirty, of the amount collected thereon, is 
next insisted on. ‘This has already been considered un- 
der another head, and it may be here remarked, that 
this payment was never in any manner connected with 
the representatives of Mason, by any evidence whatever. 
The money was collected and paid over at the instance 
of a former representative of the complainant's intestate. 
If, however, the collection and payment had been made 
by the present representative of Mason, it could have 
produced no effect as an admission of the present claim 
as an existing demand, due and unpaid. 

3. The only remaining part to be considered, is whe- 
ther the case of the complainant is made out by the evi- 
dence of Maury, the witness examined, to prove an ad- 
mission by Mason in his life-time, within six years pre- 
vious to the institution of the suit. 

This witness is admitted to be one of several co-dis- 
tributers, and an objection to his competency to give ev- 
idence, was taken in the court below and overruled. Be- 
fore he was examined, he executed the following instru- 
ment of writing: “I do hereby release to my mother, 
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Martha Maury, and my brothers, James P. Maury, Wil- 
liam H. Maury and Robinson M. P. Maury, co-distribu- 
tor’s of my father’s estate, all my right, title and interest, 
of every character whatsoever, in and to any sum or 
sums of money, or any thing else that may be recovered 
by the complainant in the above case.” ‘This is signed 
and sealed by the witness, and appended to his examina- 
tion. The objection which exists to the admission of 
this witness, is his interest in the estate of his deceased 
father, whose administrator is the complainant in thie 
suit. 

It does not admit of a question, that this suitis for the 
benefit of the creditors and distributees of the deceased 
Maury, and it must be considered for the purpose of test- 
ing the interest of a distributee, as if the suit was insti- 
tuted in the names of those entitled to the fund to be 
raised or increased by a successful prosecution of the 
same. The interest which each distributee has in the 
estate to be divided, is several in its character, and it 
does not at his death pass to his co-distributees, but he in 
his turn becomes the foundation of a new stock, who 
may be persons other than those entitled with him to 
distribution. 

Distributees have not, therefore, a joint right; but the 
interests are perfectly distinct, each one from the other. 
This being the case, a release can have no other..effect. 
than a transfer of a separate and distinct right, and there 
can be no difference in law between the assignment of 
thisright to aco-distributee, and an entire stranger. Such @ 
transfer of his interest in the estate does not, in our opinion, 
remove his disqualification. The case of Bell vs. Smith, 
8 P. 3 
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(5 Barn. & Cress, 198,) seems to us decisive of the point, 
when this view is taken. The material facts of that 
case afe as follows: “It was an action of assumpsit, 
brought in the name of Bell, on a policy of insurance. 
The declaration averred that Armet, Gibb, Robertson and 
Wimble, were, at the time of the loss, interested in the 
goods insured, te the full amount of the policy, and that 
it was made for their use and benefit. At the trial, Ar- 
met was Offered as a witness by the plaintiff. He was 
objected to as incompetent, and the plaintiff gave in evi- 
dence a release to him of all actions, claims, &c., which 
he might have against him by reason of the policy of 
insurance, or fer any monies to be recovered by him of 
the underwriters. An assignment of all the interest of 
Armet, Gibb, Robinson and Wimble, to Lachlan & Ro- 
bertson, authorising them to receive the amount to be re- 
ceived on account of the policy, for their own use and 
benefit, and Armet was indemnified against the costs of 
the suit. The court admitted the witness, but on a writ 
of error, the Court of King’s Bench determined that Ar- 
met.was not a competent witness. Bailey, Justice, after 
stating that Armet was incompetent, because liable to 
the attorney for the costs of the suit, uses this language: 
“But I think Armet was incompetent on higher grounds. 
The action was brought at the instance of Armet, and 
three others: it was found they had not sufficient evi- 
dence to support it, and machinery was resorted to, cal- 
culated to introduce all the evils of champerty and main- 
tainance. 

First, Armet, without consideration, released all his 
interest to the nominal plaintiff in the suit, and then in 
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consideration of ten shillings, all the parties joined in an 
assignment to Lachlan & Robinson. It is difficult to 
put a stronger instance of champerty and maintainance. 
These are unlawful, because they tend to encourage and 
keep alive law suits. Now, that was the very object of 
the assignments in question; for eachof the assured 
may be considered to have admitted by the deed which 
he has executed, that without Armet’s evidence, the action 
Was not maintainable upon these grounds, I think he 
ought not to bear been admitted to give evidence.” 

The facts of this case bear a striking analogy to the 
One We are now considering. Armet and Maury occupy 
the same situation as to interest: both of them are the 
parties actually interested in the fund, and yet in each A 
case, a nominal plaintiff is interposed. This case un- | 
questionably goes the length of deciding, that an indi- 
vidual, placed by the law in the situation of Maury, can- 
not be a witness to increase the fund of which he isa 
distributee. It is not necessary for us to determine this 
question, as Maury has never in point of fact or law re- 
leased his interest to any one—as the transfer can have 
no effect as a release, and as an assignment it is wholly 
void, for the reasons given in the case of Goodwin vs. 
Loyd, decided at this term. 

Admitting it to be effectual as a release, however, there 
would yet remain in hiin an interest which is not at- 
tempted to be gotrid of. ‘Ihe complainant, if successful 
in this suit, would hold the sum recovered as the assets of 
the estate of Maury, the intestate, and it would form a 
fund outof which the debts of the estate would be paid, 


thus releasing from a burthen, either the lands descended 
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(if there be any) to the witness, or relieving the remain- 
der of the personal estate, (in which the witness has not 
released his interest) from the burthen of the debts due 
from the estate. Again, if judgment is rendered against 
the complainant for the costs of this suit, a fund is made 
chargeable then with it, of which the witness is entitled 
to distribution. 

The case of the complainant, resting solely on the evi- 
dence of this witness, as he is shown to have been in- 
competent when examined, the bill was properly dismiss- 
ed by the Circuit court, although for a wrong reason— 
and the judgment is affirmed. 
~ Tt has been suggested, that in case of an affirmance, 
the decree should be so modified as to dismiss the bill 
without prejudice to any subsequent suit, as the witness, 
Maury, may wish to remove his disability, by profering 
such arelease as will restore his competency. If the 
case presented a defect in, or an omission to prove a 
writing, this course would be allowable, as in the case 
of Wilkins and Hall vs. Wilkins, (4 Porter, 245,) and 
Gayle vs. Singleton; but in such a case as this, the mod- 
ification of a decree for such a purpose cannot be allow- 
ed, as the consequences Which it might produce would be 
of mischievous tendency. 
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GOODWYN Us. LLOYD. 


1. If a witness, whose deposition has been taken on the ground 
of his being about to leave the State, remain until the trial. of 
the cause,—his deposition cannot be read in evidence. 


2. But the failure on the part of a witness, thus situated, to put 
his determination of leaving the State into execution, until af- 
ter a term of the court has elapsed, will not deprive the party 
of the benefit of his testimony, if he leaves the State before 
the trial of the cause. 





3. And his death, within the State, before he executes his deter- 
mination of leavi ing it, affords as good ground for using his 
testimony, as his absence from the State, at the time of the 
trial. 





4, The maxim of the law, that the right to personal property, 
draws to it the possession, is true only, when the possession by 
another is consistent with the possession of the owner,—as in 
the case of a bailment. 


* 


5. A chose in action at common law is not assignable ; but 


| 6. A transfer of a chose in action for a valuable consideration, 

} vests such an interest in the transferee, as a Court of Equity 

|  -willenforce, and a court of law protect, if the assignee sue in 
the name of the assignor. 


7. But where the possession of the property assigned, is held by 
another adversely, and under a color of title, and the owner 
would be driven to an action to recover his possession—it is a 
mere chose in action, and the transferee cannot maintain action 
in his own name. 


This was an action of detinue for slaves, brought by 
the defendant in error. The plaintiff assumed title to 
the slaves, sued for under a contract of purchase from 
one Harwood Goodwyn. ‘The proof on the part of the 
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ee > defendant in error was, that Robert Goodwyn, the defen- 
, dant below, had given to his son Harwood two negro 
girls, which went into Harwood’s possession, and so re- 
mained for about two years. The slaves were then re- 
delivered to Robert Goodwyn, and other slaves, the sub- 
jects of suitin this action, received by Harwood in ex- 
change. Harwood Goodwyn remained in possession of 
the last mentioned slaves, for about the space of three 
years; and whilst sick and absent from home, Robert 
Goodwyn took them into possession, and had so remain- 
ed, notwithstanding frequent demands made by Har- 
wood. The slaves were then sold by Harwood Good- 
wyn to the plaintiff in the action, Lloyd,—and a bill of 
sale executed, on sufficient consideration. 

The defendant offered testimony conducing to show, 
that the slaves in controversy, had been lent, and not 
given to his son Harwood. 

Upon this state of facts, the court was requested, on 
the part of the defendant, to instruct the jury,—‘that if 
the defendant had the adverse possession of the slaves, 
at the time they were sold by Harwood Goodwyn to the 
plaintiff,—then the plaintiff was not entitled to a recove- 
ry in that suit’ The court refused this instruction; and 
charged the jury, that if they believed the sale was ab- 
solute and bona fide, then the plaintiff was entitled to a 
recovery ;—notwithstanding the defendant might have 
had wrongful possession of the slaves, at the time of the 
sale to the plaintiff; and plaintiff may never have had 
the actual, possession. 

The plaintiff, as part of his testimony, proposed read- 
ing the deposition of a witness, which had been taken 
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under the statute authorising the depositions of witness- 
es, to be taken, who are about to leave the State. The 
defendant below objected, on the ground, that the wit- 
ness had remained in the State, after his deposition had 
been taken, until a term of the court had elapsed. It 
was in proof that the witness was dead; and that up to 
the time of his death, he had expressed his determina- 
tion to leave the State. 

The court overruled this objection to the deposition, 
and suffered it to go to the jury. 

On this charge, to which exception was taken, a ver- 
dict was rendered for the plaintiff. 


Street, for plaintiff in error. 
Erwin, contra. 


ORMOND, J.—There was no error in the admission of 
the deposition. The statute authorises it to betaken when 
the witness is about to leave the State: should he remain 
until the trial of the cause, it cannot be read. But his 
failure to put his determination of leaving the State into 
execution, until after a term of the court had elapsed, 
would surely not deprive the party of the benefit of his 
testimony, if he left the State before the trial of the 
cause. His death within the State, before he executed 
his determination of leaving it, certainly affords as good 
grounds for using his testimony, as his absence from the 
State, at the time of the trial. If not within the letter, 
it is certainly within the spirit and meaning of the law. 

The remaining question is, whether the transaction 
detailed in the testimony in this cause, was not the sale 
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‘and transfer of a chose in action, and if so, whether the 


»“purchaser can maintain an action for the recovery there- 


of, in his own name. 

The general division of personal property, is into 
things in action and things in possession. A right mere- 
ly to recover the possession of a chattel by a suit, is a 
chose in action, as much so, as a bond or promissory note. 
In the latter case, the instrument is merely evidence of a 
right to recover a sum of money from another. In the 
former, the chattel being in the possession of another, if 


“the possession is withheld, the true owner, neither in le- 


gal contemplation, nor in common parlance, can be said 
to have the possession; but having the right of property, 
he has the right to recover the possession. 

It. is a maxim of the law, that the right to personal 
property draws to it the possession; but this is true only 
‘when the possession by another, is consistent with the 
possession of the owner, as in the case of a bailment. 
But when such possession is held adversely, where the 
thing is held under a claim of title, and the owner is 
driven to an action to recover his possession, it is a mere 
chose in action. 

That a chose in action is not at common law assigna- 
ble, or, in other words, that the right to sue for and re- 
cover the possession, cannot be transferred to another, is 
an ancient doctrine of the common law—(Coke’s Litt. 
214, A.; 2 Black. Com. 397.) 

A transfer of a chose in action for a valuable conside- 
ration, will, however, vest such an interest in the trans- 
feree, as a court of equity will enforce, and a court of 
law protect, if the assignee sue in the name of the as- 
signor. 
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There can then be no doubtfthat the transaction dis- 
closed in the testimony, is the transfer of a chose in ac- 
tion, and this is admitted by the defendant’s counsel; but 
he contends that the rule does not apply, when the pos- 
sessor of the chattel is a mere wrong-doer, which he in- 
sists is the predicament of the plaintiff in error. With- 
out determining now, whether cases may not exist, in 
which the act of a mere trespasser or wrong-doer would 
operate no change of the possession, we will proceed to 
enquire what is the attitude of these parties. 

The plaintiff below, it is true, proved a gift from the 
plaintiff in error, to his son, Harwood Goodwyn, in the 
first instance, and confirmed afterwards, by an exchange 
for other slaves, on a valuation made by the father him- 
self: that the property thus, obtained, remained in the 
possession of Harwood Goodwyn two years, and was 
taken out of his possession by the plaintiff in error du- 
ring his absence from home—that he frequently deman- 
ded the possession of the property, which was refused 
by the plaintiff. The plaintiff offered evidence, condu- 
cing to prove, that the original transaction betwéén him 
and Harwood Goodwyn, was aloan. The slaves re- 
mained in the possession of the plaintiff in error about 
four years, When Harwood sold his right in the slaves to 
the defendant in error. 

It is manifest that the plaintiff in error not only held 
the slaves adversely to Harwood Goodwyn, but also that 
he held under color of title, which may account for the 
extraordinary apathy of Harwood Goodwyn, in suffering 
the possession of the slaves to remain so long undisturb- 
ed. ‘That the possession of the plaintiff was adverse to 
= Ff. 3 
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Harwood Goodwyn, is to clear to admit of controversy. 
The statute of limitations would have commenced run- 
ning at least from the demand of the slaves, and the re- 
fusal to deliver them, if sufficient time had elapsed, and 
the bar of the statute had been interposed. Such being 
the position of the parties, it is clear that the right of 
action could not be transferred by a sale of the slaves. 
No adjudged case has been cited to show that such an 
action can be maintained. The absence of all authority 
is persuasive to show what the law is. Indeed, so sel- 


. dom has it been attempted to establish the principle, that 


the industry of the counsel for the plaintiff in error, has 
enabled him to furnish the court with but two cases, in 
which the point in question has been ruled. 

In the case of Stedman vs. Riddich, (4 Hawke’s R. 29,) 
this point was expressly determined. Chief Justice Tay- 
lor says: “ButI know of no authority for the position, 


that a vendee or assignee may sue for property in his 


! 


| 


; 
{ 


f 


own name, which the vendor or assignor, at the time of 
the sale, could only recover by suit. It seems to me that 
much Of the mischief which the rule designed originally 
to prevent, would still arise under such a practice, and 
it is not called for by the necessity of trade or commerce, 
or any of those causes which introduced the relaxation.” 

So, also, in the case of Stogdale vs. Fergate, (2 Mar- 
shall’s Rep. 136,) the Chief Justice, giving the opinion of 
the court, expresses himself thus: “A chose or thing in 
action is contra-distinguished from a chose or thing in 
possession. If it be not in possession, it must be in ac- 
tion, and 80 vice versa. It follows, therefore, if the plain- 
tiff was not in possession of the hogs at the time of the 
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sale, that the right of action could not have been thereby 
transferred to his vendee; and that he was not in posses- 
sion, is evident.”. These cases are conclusive on the point 
involved in this case. 

We have been referred by the counsel for the defen- 
dant, to an opinion expressed by Judge Story, in the case 
of the brig Sarah Ann, (2 Sumner’s Rep. 206,) in which 
he is reported to have said: “I know of no principle of 
law, that establishes that asale of personal goods is in- 
invalid, because they are not in the possession of the 
rightful owner, but are withheld by a wrong-doer.— 
The sale is not under such circumstances the sale of 
a right of action, but is a sale of the thing itself, and good 
to pass the title against every person not holding the 
same under a bana fide title for a valuable consideration, 
without notice; and a fortiori against a wrong-doer.” 

Entertaining the profoundest respect for the opinions 
of that eminent jurist, we feel constrained to dissent from 
an opinion which appears to be in hostility with well 
established principles. 

Although the reporter has transferred the above re- 
marks of Judge Story into the abstract of principles de- 
cided in the cause, it does not appear to us that the point 
Was necessary to be determined in that cause—and that 
it was merely stated by him as an illustration.. The 
case was on the Admiralty side of the Circuit court of 
the United States, for the first circuit. One question was, 
whether the master of a vessel which was stranded, and 
which he had abandoned to the underwriters, was not 
only the agent of the owners, but also retroactively the 
agent of those wha might become owners of the ship, if 
the abandonment was actually and justifiably made. 
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_ Although the principle above stated might aid in the 
solution of that question, and be thus brought in aid of 
the argument, it was certainly a point not necessary to be 
determined in the decigion of the cause, and therefore 
not entitled to the weight of an adjudged case. And, 
again, the judge merely states, that the effect of a sale 
under the circumstances supposed, would be to vest the 
title in the purchaser; how the right thus acquired could 
be enforced, is not stated, nor whether it could be en- 
forced by the transferee in a court of law, which is the 
sole question before this court. 

It is also urged, that the rule hadits origin ina 
state of society different from ours—that the reason of its 
adoption has long ceased to exist—and that this court 
must adapt the law to the exigencies and wants of 
society. We cannot think so. Many of the reasons 
which influenced its adoption, must always exist in any 
mode of society, so long as wealth gives influence, and 
power is superior to weakness. 

In England, as well as in this country, the rule has 
indeed been relaxed, as the wants of society, in its pro- 
gress, demanded. And the relaxation, so far from weak- 
--ening, has imparted vigor to it, by restraining it within 
its legitimate bounds. The rule is the foundation of the 
law against champerty and maintenance, which, by the 
decision of the court in the case of Holloway vs. Lowe, 
(7 Porter, 485,) has been considered law in this country. ‘ 

Even if in our opinion, the law was of questionable 
propriety, we should hesitate long, before we would un- 
dertake the abrogation of a principle, coeval with the 
very foundations of the common law. 
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Let the judgment be reversed, and the cause remanded, 
to enable the plaintiff, if he can, to establish another title. 


BICKERSTAFF US. PATTERSON. 


1. Notice to defendant, or advertisement, is not necessary in a 
case of attachment against an absent defendant, where the 
judgment is not rendered until after the expiration of six 
months from the issuance of the attachment. 


2. Where the sheriff returns, to a writ of attachment, that he has 
levied on certain property—it will be intended that the pro- 
perty levied on was that of defendant in attachment. 


Error to the Circuit court of Mobile. 

Attachment against an absent debtor, tried before 
Pickens, J. 

In this case, the sheriff returned that he had levied the 
attachment on sundry articles, without adding that the 
articles levied on were the property of defendant: judg- 
ment was rendered against defendant, and the property 
levied on, condemned to satisfy the judgment. 

The plaintiff in error assigned: 


That the suit commenced by an attachment. ‘There. 


was no levy upon any property of the defendant in at- 
tachment, nor did he ever have any notice by advertise- 
ment, or otherwise: nor did he ever appear to the action. 


Thornton, for plaintiff in error. 


iad 
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COLLIER, C. J.—The reversal of the judgment of the 
Circuit court, is sought on these grounds: 

First—That it does not appear the plaintiff had notice 
of the pendency of the attachment previous to judgment 
or that the same was advertised. 

Second—The sheriff’s return of the levy of the attach- 
ment does not state that the property seized was the 
plaintiff’s in error. 

The first point was decided adversely to the plaintiff 
in. Murray vs. Cone & Park, use, &c. (at this term.) 

The second ground, we think, cannot be sustained. 
The sheriff is an officer placed under great responsibili- 
ty by the law, which defines his duties. He pledges to 
the public, under the solemnity of an oath, his integrity 
and diligence; and consequently, every reasonable in- 
tendment must be made in favor of the regularity of his 
official acts. When he receives process, requiring him to 
levy upon the property of a particular individual, and he 
returns it according to its mandate, with his endorse- 
ment, stating that he had levied the same on property, 
(particularly describing it,) we must intend that the pro- 
perty seized belonged to the defendant; because.the pro- 
- cess only authorised a levy upon his effects. 

In the present case, the sheriff acknowledges the re- 
ceipt of the attachment, and returns it, with his levy en- 
dorsed on sundry articles of furniture. These we must in- 
tend to have belunged to the plaintiff in error—they were 
sufficient to give the Circuit court jurisdiction. Its judg- 
ment is consequently affirmed. 
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QUIGLEY, adm’X, vs. PRIMROSE. 


1. The statute of this State does not destroy the distinction which 
the law merchant recognizes, between foreign and inland bills 
of exchange, and promissory notes; nor does it make the same 
rules applicable to their securities. 


2. The terms of the statute are, that the law merchant, applica- 
ble to each several class shall prevail, instead of the provis- 
ions previously in force in this State, with relation to assigna- 
ble securities. 


3. No protest is necessary to fix the liability of the endorser of a 
promissory note—a demand of payment at the time and place 
rovided for it, with notice of such demand to the endorser, is 

all that the law requires. 


4. A plaintiff is not held, in an action against an endorser, to strict 
proof of the time or place of demand of payment of a pro- 
missory note, when laid under a scilice¢, and, in most cases, 
may make his proof conform to the legal effect of his declara- 
tion. 


Error to the Circuit court of Mobile. 

Assumpsit on a promissory note, payable in bank, 
tried before Pickens, J. 

In this case, judgment for plaintiff was rendered by 
nil dicit. 

The plaintiff in error assigned as error: 

That the declaration did not contain a sufficient cause 
of action, whereon to recover of the plaintiff in error, be- 
ing sued on the endorsement of her intestate, of a note 
negotiable in the Bank of Mobile; and that it did not 
contain a proper and legal averment of demand made of 
the maker, and of protest and notice thereof to the en- 
dorser. 
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Thornton, for plaintiff in error. 
Dann, contra. 





GOLDTHWAITE, J.—The plaintiff in error insists— 

1. That her intestate is not liable, as endorser, unless 
a protest of the note is averred in the declaration, and 
shewn in evidence; and 

2. That the averment of the time when this note was 
presented for payment, shews no demand of the maker 
‘at the place provided for payment, at the time when it 
became due; and therefore, no cause of action is shewn. 

1. It is supposed by the counsel for the plaintiff in er- 
ror, that our statute places promissory notes payable in 
bank, on the same footing as foreign bills of exchange, 
and that they are to be governed by the same rules; but 
this supposition is not warranted by the act, which is as 
follows: “Hereafter, the remedy on bills of exchange, 
foreign and inland, and on promissory notes payable in 
bank, shall be governed by the rules of the law mer- 
chant, as to days of grace, protest and notice.” 

It was not intended by this act, to destroy any dis- 
tinction which the law merchant recognizes, between 
foreign and inland bills, and promissory notes; nor to 
make the same rules applicable to each of their securi- 
ties; but the intention of the statute, as indicated by its 
terms, is, that the law merchant, as applicable to each 
class, shall prevail, instead of the provisions previously 
in force in this State, with relation to most assignable 
securities. No protest was necessary by the law mer- 
chant, to fix the liability of the endorsers of promissory 
notes—a demand of payment at the time and place pro- 
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vided for it, with notice of such demand, was all that the 
law required, or now requires; and if such a demand is 
shewn by the declaration, this objection cannot prevail. 

2. But it is said that no such demand is shewn. The 
averment of the declaration is in these words: “The 
said plaintiff avers, that afterwards, ¢o wit, on the 28th 
day of March, when said note became due and payable, 
according to the tenor and effect thereof, the same was 
duly presented,” &c. By the rules of the law merchant, 
this note became due on the 26th March, allowing threé 
days grace, and if in point of fact, presented on the day 
stated in the declaration, the endorser would have been 
discharged. But the plaintiff is not held to strict proof 
of time or place, when laid under a sci/licit; and he is 
authorised, in most cases, to make his proof conform to 
the legal effect of the declaration. Here the material 
matter to be averred was, that the note, when due, was 
presented; and the allegation that it was on the twenty- 
eighth of March, being wholly inconsistent with this al- 





legation, may be rejected. The authorities are all con- 
current to prove that this objection cannot avail the par- 
ty.—(Chitty on Bills, 851; Bynner vs. Russel, 1 Bing. 23.) 
Let the judgment be affirmed. 
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MURRAY US. CONE et al. 


1. In debt on foreign judgment, plaintiff is entitled to damages, 
to the exteut of the interest allowed, at the place where the 
judgment was obtained. 


2. But in such a case, in the absence of a plea, the case ought to 
be submitted toa jury, on an enquiry of damages, aad the 
statute of the pace of the contract, which a-certains the va- 
lue of money, ought to be produced, or the usage proved. 


3. Where judgment is not rendered in attachment against an ab- 
sent defendant, unti! after the expiration of six months from 
the issuance of the attachment, it is no ground of error, that 
notice was not given to the absent defendaut of the issuance of 
the attachment, or the pendency of the suit either by mail or 
publication. 


4. The affidavit of one who describes himself as agent of the 
plaintiff in attachment, is a sufficient comp iance with the 
statute, to warrant the issuance of an attachment. 


Error to the Circuit court of Russell county. 

Debt, in attachment on foreign judgment. 

This was an action of debt on a judgment obtained 
against defendant in Georgia. There was no appear- 
ance, and judgment was rendered against him fora 
_. larger-amount than was c’zimed in the ¢eclaration. To 
“reverse the judgment so obtained, a writ of error was 
sued out. 

_ The errors assigned are stated in the opinion of the 
court. 


COLLIER, C. J.—It is insisted that the judgment, in 
this case, should Le reversed, for tiese reasons: 

















TME SUPREME COURT OF, ALABAMA. 231 
Muriay rs. Cone et al. 


ee — — 


lL. The juigie it is by default, aud for a larger sum 








than is Cemaided by the declaration. 

2. No notice was give. tu the plaintiff in error of the 
issuance of the atta-iiinent, or pendency of the suit. 

3d. The aifidav.t on which the attachn.ent was sued 
out, Was not made either by the defendants, or their 
agent or attorney. 

]. The declaration discloses as the cause of action, a 
judgment recovered by the defendants in the Superior 
court of the county of Hall, in the State of Georgia, for 
the sum of two tousand ove iitud:ed and sixty-three 
dollars, and eighty-five cents. ‘Though the action is (as 
it should be) debt, yet a judgiment final is rendered by 
default, for the sum of twenty-five hundred and nine 
61-100 dollars, in damages. 

We imagine that the julgment was swelled to an 
amount beyond the debt claimed, by tl.e addition of in- 
terest thereon. That the de endan's are entitled to dam- 
ages beyond the recovery in Georgia, to the extent of the 
interest allowed there, isindisputable; but to show what 
that is, they should have submitted the case to a jury, in 
the absence of a plea, on an inquiry of Caa.ages; when 
they might have produced the statute, or if there was 
none, proved the usage of Georgia, which ascertains the 
value of money there. ‘The neglect to pursue this course 
makes the judgment erroneous —(Peacock vs. Banks, Ala. 
Rep. 337; Evans vs. Irvin & Dunlap, 1 Porter’s R. 390; 
Evans vs. Clark, ibid. 388; Richardson vs. Williams, 2 
Porter's R. 259.) 

2. In res;ect to te second objection, it may be re- 
marked, thut the attachuweat law was new-modJelled in 
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eighteen hundred and thirty-three. The acts previously 
existing were to some extent omitted, and new provi- 
sions added, and even the old law, so far as retained, 
Was greatly varied in its terms. Itis not now necessary 
to give notice, either through the medium of the post of- 
fice, or by publi: advertisement, to a non-resident defen- 
dant. The plaintiff in attachment may, if he know 
where the defendant resides, transmit him a notice by 
mail, or when his residence is unknown, he may apply 
to the judge or justice issuing the attachment, who will 
prescribe the manner of the advertisement. If, however, 
all this is delayed, the only consequence is, that the plain- 
tiff can take no judgment within six months—(Aik. Dig. 
8. 15, p.41.), Had the law have remained unchanged, 
we should have followed the decision of this court in 





Harris & Farrow vs. Clap, (Ala. Rep. 528.) The record 


shows that the judgment was not rendered until more 
than six months after the issuance of the attachment. 
The objection, then, is not well taken. 

3. Upon looking into the record, we think this reason 
is not sustained. ‘The individual making the affidavit 
describes himself as the agent of the persons for whose 
use the suit was brought. Though not nominally so, they 
are for most purposes the plaintifis—they complain; they 
are responsible for costs; and to them belongs whatever 
may be recovered, ‘The affidavit, then, in this respect, 
meets the requisition of the statute. But, for the first 
cause considered, the judgment must be reversed, and the 
case remanded. 
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GAZZAM US. KIRBY. 


1. In general, if there be a special parol agreement for the per- 
formance of any duty, no action will lie, until the duty has 
been actually performed. 


2. Andif the contract has been executed, the agreement to pay 
the money becomes absolute, and a recovery inay be had upon 
the appropriate count for an indebitatus assumpsit. 


3. If a party undertake to do work by a fixed time, or in a partie- 
ular inanner, but fails to perform it within the time, or accor- 
ding to the manner agreed; he cannot recover on the special 
contract. 


4. But if the work done was of value to the defendant, plaintiff 
may recover ona quantum meruit. 





5. If the work be so illy executed, as to be of no benefit to the 
defendant, the plaintiff is not entitled to recover any thing ; 
not even for materials furnished. 


6. If the work performed is of less value to a defendant, when 
completed, after a stipulated time, than it would have been, 
had the contract been performed with punctuality,—it is com- 
petent for him to reduce the recovery by shewing that fact. 


7. And, in such a case, the contract is good evidence to shew 
what estimate the parties originally placed on the work. 


Error to the Circuit court of Mobile. 

Indebitatis assumpsit for work and labor, tried before 
Pickens, J. 

On the trial of the cause, the plaintiff offered in evi- 
dence, a written contract, executed by the parties, a copy 
of which is appended; to the reading of. which, under 
the declaration, the defendant objected. but was over- 
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Tuled, and the couiract read to the jury. ‘The plaintiff 
then introduced evidence, conducing to shew, that the 
work had been done substantially, as required by the 
contract, excepting as to time. 'lhe defendant intro- 
duced evidence tending to shew, it had not been so done. 
Evidence was given also, shewing that while the work 
Was in progress, the defendant had conveyed the proper- 
ty to some one else; and that such purchaser, after the 
work was finished, had used it. ‘The work was not 
completed, until a few weeks after the time mentioned 
in the contract, but there was no evidence that any inju- 
ry had resulted to defendant from that circumstance. 

The court charged the jury, that if they were satisfied 
from the evidence, tliat the work was done substantially, 
as required by the terms of the contract, they were au- 
thorised to find for the plaintiff the amount specified in 
the contract, although the work might not have been 
completed, for a few weeks subsequent to the time stated 
in the contract—to which exception was taken. 

The contract was as follows: 

“ Memorandum of an agreement made and concluded 
between A. H. Gazzain, of the one part, and Martin Kir- 
by, of the other part, witnesseth: That the said Kirby 
agrees to fillup with sand and earth, a strip of ground 
adjoining land claimed by Gordon in the Favre Tract, 
beginning at a ditch, and extending south eighty feet, 
and tocommence ata hillock or margin thrown up by 
the water, and extending out to the eastern limits of 
Water street, to be filled up above high tide. The costs 
of the plank for curbing along the sides, to be paid by 
said Gazzam, and when the said lot shall be so filled up, 
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said Gazzam shall pay the said Kirby twelve hundred 
dollars, and said Kirby binds himself, to have the work 
finished, in one month from this time, or sooner, if he 
can. Dated in Mobile, 17th March, 1836. 
(Signed,) “A. H. Gazzam, 
“Manvin Kirpy.” 
Verdict and judgment for plaintiff, to reverse which, a 
writ of error was sued out. 





The plaintiff in error, assigned: 

1. That the court erred in permitting the written con- 
tract to be read to the jury. 

2. The court erred in charging, that the plaintiff could 
recover the amount specified in the contract, though the 
work was not completed within the time prescribed “by 
it. 


Thornton, for plaintiff in error. 
Campbell, contra. 


Campbell, for the defendant in error, to support the 
judgment below, cited 4 B. & P.355; Buller’s N. P. 139; 
Doug. 651; 7 John. 1382; 4 Cowen, 564; 10 John. 36; 
5 Mass. 391. 


COLLIER, C. J.—The material inquiry in this case is, 
if one person agrees to perform certain work and labor 
for another, within a specified time, and that other un- 
dertakes to pay an agreed sum of money on its perfor- 
mance, and the work is done, though not within the 
stipulated time, will an action lie to recover so much as 
the person performing it deserved to have for his labor? 
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In sented, if there be a spect parol agreement, for 
the performance of any duty, no action will lie until the 
duty has been actually performed; yet, if the contract 
has been executed, the agreement to pay money becomes 
absolute, and a recovery may be had upon the appro- 
priate count, for an indebitatus assumpsit. So, if a party 
undertake to do work by a fixed time, or in a particular 
manner, but fails to perform it within the time, or ac- 
cording to the manner agreed, he cannot recover upon the 
Special contract; because, to entitle himself to its en- 
forcement, he must allege and prove a performance ac- 
cording to its terms. But he is not remediless. If the 
work he has done was of value to the defendant, he may 
recover on the quantum meruit. If the work, however, 
is so illy executed, as to be of no benefit to the defen- 
dant the plaintiff is not entitled to recover any thing— 
not even for materials furnished. And if work is of less 
value to a defendant, when completed after a stipulated 
time, than it would have been, had the contract been 
performed with punctuality, it is competent for him to 
reduce the recovery, by showing that fact. As, if the 
price of labor had fallen between the time when the 
work should have been and was performed, or if it en- 
hanced to a less extent the value of the property on ac- 
count of the delay—or if the price originally agreed, was 
toomuch. Wesncrely mention these, as instunces, with- 
out pretending to say what precise limitations should be 
placed upon such a defence,—that there might be cases 
of injury to a defendant, so remote as not to allow of 
their being considered in diminution of damages, we 
think more than probable—(3 Starkie’s Ev. 1768, 1769, 
4 Wend. R. 290.) 
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In this case, the bill of exceptions informs us that the 
work was executed within a short time after the expira- 
tion of the period agreed on, and we must infer without 
any objection from the plaintiff in error, as none is 
shown. Moral justice, as well as law, then, declare 
that the plaintiff should make compensation. 'Though 
the contract was out of view, unless to show what esti 
mate the parties originally placed on the work, there 
was no objection to its admission for that purpose. It 
was conclusive to show the mazimum of the damages 
the jury could render, and served to prove the value 
which the plaintiff himself once placed on the work; yet 
the defendant may have given other evidence to this point. 
At any rate, it was not conclusive upon the plaintiff 
and he might have lessened the verdict, by the introduc 
tion of any legal proof—(2 Starkie’s Ky. 97, and cases ei 
ted in notes.) 

But it is objected, that the jury, in their inquiries, were’ 
restricted by the charge of the court, and were informed 
that the measure of damages should be the price agreed 
to be paid by the contract of the plaintiff. 

The instructions of the judge to the jury, we think, 
do not authorise such an interpretation. They are ex 
plicitly informed, that “they were authorised to find the 
amount specified in the contract;” if the work was per 
formed substantially, as it contemplated, except as to 
time. He does not say to thein, that that mast be the 
measure of their finding—only that it may. In this, as 
we have shown, there is no error. [Uf no evidenee was 
given, as We may well suppose, from the silence of the 
hill of exeeptions, to diminish the damages, the criterion 
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fixed by the contract, seems to us to have been the only 
guide for the jury to follow. 

We are of opinion that the judgment of the Circuit 
court must be affirmed. 





WHITMAN & HUBBARD vs. THE FARMERS BANK OF CHATTA- 
HOOCLELE. 


1. No authority is given by statute to a notary public, to certify a 
fact in regard to a bill of exchange, independent of the protest. 


2. If written evidence be by the court improperly suflered to go 
to the jury, to prove a fact indispensable to support the action, 
and competent evidence conclusively proving the same fact, be 
afterwards offered and received-——the error of admitting the im- 
proper evidence is not cured. And, in such case, the error of 
allowing the improper written evidence, can only be cured, by 
withdrawing from the jury the written evidence offered, as it 
cannot be known which of the two modes of proving the fact, 
was relied on to support the action. 


3. Kach party to a bill of exchange or promissory note, whether 
by endorsement or mere delivery, has, in all cases, until the 
day after he has received notice, to give or forward notice to 
his prior endorser, and so on till the notice reaches the drawer. 


Error to the Circuit court of Montgomery. 

Assumpsit on a bill of exchange, tricd by Crenshaw, J 

At the trial of this cause, the plaintiffs to the action 
gave in evidence the bill of exchange described in the de- 
claration, and a protest for its non-payment on the day 
it became due, in which the notary had certified that he 
deposited in the post office at Mobile on the same day 
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notices of the protest for the drawers and endorsers, under 
cover, addressed to D. Hudson, Esq., Assistant Cashier, 
Columbus, Georgia. They then offered in evidence a 
certificate, Which was in the following terms: “Colum.- 
bus, Geo. Ido hereby certify, that on the 17th day of 
May, 1837, [ deposited in the post office in this place, no- 
tices addressed to the following persons, at Montgomery, 
Ala., viz: to Walsh & Fitzpatrick, Win. T. Brame, T. 
W. Brame, Whitman & Hubbard—advising them of the 
non-payment of a draft drawn by Whitman & Hubbard, 
on Edward Hanrick, for 410,000. And that on the 20th 
May, 1837, 1 deposited in the post office. notices address- 
ed to the following persons, at Montgomery, Ala., viz: to 
Robert Harwell, Wm. T. Brame, Thomas W. Brame, 
and Whitman & Hubbard, advising them of the non- 
payment of a draft drawn by Whitman & Hubbard, on 
Edward Hanrick, for $10,000. 1). Hupson, Cash. 
{ affirm and attest the truth of the above certificate. 
1). Hunson, Notary Public.” 
Which letter was under his notarial seal. This evidence 
was objected to by the defendants to the action, but ad- 
mitted by the court. it was subsequently proved, that 
the defendants had admitted (after the bill was due and 
protested) that they owed the amount, and that they had 
promised to pay it. 

On this evidence, the defendants moved the court to 
instruct the jury, that to charge thei, notice of the non- 
payment should have been sent to the place of their re- 
sidence, or the post office nearest to them; which charge 
was refused; and the jury was instrueted. that if they 


believed from the evidenee. that the residence of the 
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drawers was unknown, and that the notices were sent 
to the agent of the plaintiffs, at Columbus, Georgia, and 
by him to the place of their residence, such notice was 
recoverable. 

The errors assigned were two fold: 

l. As tothe admission of the evidence objected to; 

2. As to the charge given, and refused to be given, by 
the court. 


Goldthwaite, for the plaintiffs in error, contended, that 
it was not the duty of the notary to give the notice ob- 
jected to below, and could not therefore be proved by his 
seal—(Morgan vs. Van Ingen, 2 John. 204.) 


Porter, for defendant in error, thought that proof of 
the admission by defendants below of their liability, and 
their promise to pay the amount of the bill, sufficient to 
sustain the judgment, and that the court would intend, 
that the verdict was found on the competent evidence. 
The incompetent evidence might have been rejected be- 
low, and yet there was sufficient testimony to sustain 
the case of the plaintiffs. Concerning notice of non-pay- 
ment of the bill, and protest, he cited Aik. Dig. 327; 
McGrew vs. Toulmin, 2 Stew. & Por. 428; Worsham vs. 
Goar, 4 Porter, 441. 


GOLDTHW AITE, J.—By the rules of the common law, 
the fact of notice, when requisite to charge the drawer or 
endorser of an inland bill of exchange, was necessary to 
be proved by witnesses in the same way as any other 
fact given in evidence, and could not be established by 
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the certificate of a notary. ‘The act of eighteen hundred 
and twenty-eight, section one, (Aik. Dig. 327,) enacts, 
that “the protest of a notary public, which shall set forth 
a demand, refusal, non-acceptance or non-payment of 
any inland bill of exchange, or other protestable secu- 
rity, for money or other thing, and that legal notice, ex- 
pressing in the said protest, the time when given of such 
fact or facts, was personally or through the post office, 
given to any of the parties entitled by law to notice, 
shall be evidence of the fact or facts it purports to con- 
tain, and entitle the holder of such security to the dama- 
ges to which, by law, he may be entitled.” It is clear, 
that no authority is given by this act to any notary, to 
certify a fact independent of the protest. In the present 
case, the protest was legal evidence, that notices were 
placed in the post oflice at Mobile, and sent under cover, 
to D. Hudson, at Columbus—but it was not competent for 
him, or any other notary, to make evidence by giving a 
certificate as to the manner in which he subsequently 
forwarded those notices to the defendants, or sent others 
to them to fix their liability. It was erroneous, there- 
fore, in the Circuit court, to admit this certificate, and 
the subsequent proof of an admission of liability and 
promise to pay the amount of the bill, did not cure the 
error, for We are not ‘informed whether the one or the 
other mode of proving the liability of the defendants, 
was relied on inthe court below. If the effect of this 
Objection was to be avoided, after the admission of the 
evidence, it could only be by withdrawing from the jury, 
the certificate objected to. 

2. The charge which was requested, seems to have 
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been this: 'That it was necessary, in order to fix the li- 
ability of the defendants, that notice should have been 
forwarded to them from Mobile, when the bill was pro- 
tested. Such, however, is not the law. It was only in- 
cumbent on the holder of the bill in Mobile, to give no- 
tice to those to whom they looked for payment, and each 
party, on receiving notice, is allowed one day to give no- 
tice to those liable to him. ‘lhe general rule is given 
with much distinctness and precision by Chitty, in his 
Treatise on Bills, page 5:20. It may be quoted thus: “It 
is usual for the holder only to give notice to the person 
from whom he immediatcly received the bill or note, es- 
pecially if he is ignorant of the residence of the other 
partics; and if so, his neglect to give noticc to the other 
prior endorsers, and to the drawer, cannot, on any sound 
principle, deprive cither of the endorsers of the right to 
proceed against the person who endorsed to him, and all 
prior partics, provided he in his turn has duly forwarded 
notice. ‘The rule is, therefore, clearly setticd, that each 
party to a bill or note, whether by endorsement or mere de- 
livery, has, in all cascs, until the day after he has received 
notice, to sive or forward notice to his prior endorser, and 
so on till the notice has reached the drawer.” 

The rule thus laid down by Chitty, was substantially 
the one given in charge’ to the jury, as they were in- 
structed that it was not neecssary that notice should be 
sent from Mobile, if the holders there of the bill were ig- 
norant of the residence of the drawers or endorsers, but 
that if sent to the agent of the plaintiffs at Columbus, and 
by him to the defendants, it was sufficient in law to 


charge them. in this charee there Was no error, and if 
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the defendants below had wished one more specific and 
definite, it was their duty to have asked it. 

For the error in admitting the evidence objected to, the 
judgment is reversed, and the cause remanded 


KENNEDY Us. GEDDES & 


1. A promise in writing to accept a billof exehange not iw esse. 
is, in law, a suflicient acceptance, if the bill be taken on the 
faith of such promise. 


2. A collateral, wrificn, or a mere verbal promise to accept a bill, 
made after it is drawn, may also amount to an acceptanee. 


$. But a mere verbal promise to aecept a bill of exchange, not 
yet drawn, is not such an acceptance, as will in law bind the 
acceptor, even if made to the person in whose favor the bill ts 
drawn. 


4. The non-suits, (two of which equal a verdiet,) embraced 11 the 
statute of eighteen hundred and seven, (Aik. Dig. 283, s. 135,) 
must be such as continue to the end of the term. 


5, Thus,—two non-suits, taken ina cause, ai diflerent terms 
each of which is set aside before the end of ihe term, are not 
equal to a verdict. 


Error to the County court of Mobile. 

Assumpsit on a bill of cxchange. The cause of ac- 
tion, in this casc, was a hill of exchange, orally accepted 
by defendant. Aliso, for damages susiained by plain 
tiffs, by reason of a breach of contract by defendant, in 
refusing 19 acccpt a draft, after having premised and un 
dertaken to aceept the same 
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The record showed, that at February term, eighteen 
hundred and thirty-six, a non-suit was taken, after a ju- 
ry sworn, and a new trial granted. 

At the February term, eighteen hundred and thirty- 
seven, after a jury came, &c. a non-suit was again taken, 





which was set aside. 

On the trial, plaintiffs proved, that defendant, some- 
time between the first of January and fifteenth of March, 
eighteen hundred and thirty-four, agreed to accept a bill, 
to be drawn on him by one Carpenter, who was credi- 
ted by Geddes, on condition of the acceptance by defen- 
dant of his bill. Plaintiffs asked defendant to state dis- 
tinctly, whether he would accept, ior goods to be sold to 
Carpenter, to which defendant answered, that he would 
so accept. A draft was drawn on defendant, by Car- 
penter, in favor of plaintiffs, for goods sold to Carpenter, 
after said agreement, and in pursuance of it. The date 
of the bill was the fifteenth of March, eighteen hundred 
and thirty-four, in pursuance of the agreement aforesaid, 
and the amount, including interest, was four hundred 
and forty-nine dollars, and sixty cents, payable four 
months after date. The bill was presented by witness 
to defendant for acceptance, and defendant desired wit- 
ness to leave the bill, and call in a day or two: when 
witness called, defendant declined aecepting the bill. 
The bill was presented within onc week after it was 
drawn. Defendant also subsequently in a conversation 
with witness, admitted he was bound for the bill, but 
said he would never accept or pay it. 

Plaintiffs also proved that they had served on defen 
dants counscl, a notice to preduce the bill on the trial 
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on this evidence, to instruct the jury, that the plaintiffs 


could not recover in this — without producing to the 
jury the bill declared on, which the court declined. De- 








fendant further siauieh the court to instruct the jury, 
that the evidence produced, was not sufficient to main- 
tain the action, as declared on by plaintiffs, but the court 
declined so to instruct, and instructed the jury, that if 
they believed, the bill was made and drawn on the 
agreement mentioned by the witness, and that defen- 
dant had agreed to accept such a bill, although before it 
was drawn, and if the bill was within the terms of the 
agreement, and they believed it to be in the possession 
of the defendant, that alihough not produced, notice hav- 
ing been given to the defendant to produce it, and al- 
though not accepted—still defendant might recover in 
this action. 'To which refusals to charge, and charges 
given, defendant excepted. 

Plaintiff in error assigned: 

1. The court erred in overruling t 


judgment for the defen 


’e motion to enter 
lant below, because of two non- 
suits having been suffered by plaintiff below. 

2. There did not appear to have been any declaration 
filed by the plaintiff below. 

The court erred in refusing to charge that the plain- 
tiff below could not recover, without the production of 
the bill of exchance. 

4. The court erred in refusing to charge as required 
by the defendant below, that the evidence produced by 
the plaintiff below, was noi sufficient to maintain the 
action. 

8 P. 
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5. The court erred in the charge which it gave to the 
jury. 


Thornton, for plaintiff in error. 
Dunn, contra. 


ORMOND, J.—The view we take of this case, renders 
it unnecessary to consider but two of the points raised 
in the cause. 

There was no error in the refusal of the court to enter 
judgment for the defendant in the court below, on the 
ground, that the plaintiff below had suffered two non- 
suits. The non-suit spoken of in the statute, is one 
which continues to the end of the term, as is manifest 
not only from the statute, but from the reason of the 
thing. 

“No more than two new trials shall be granted in the 
same cause; and two non-suits shall be considered equal 
to a verdict against the party sufiering thesame.” Thus, 
we see that a non-suit is put in juxta-position to a ver- 
dict, and the evil intended to be remedied, was the vexa- 
tion of numberless suits for the same cause of action. 

The remaining question is, Whether in law there was 
an acceptance of the bill of exchange, which is here at- 
tempted to be enforced. ‘The evidence is, that the plain- 
tiff had previously accepted and paid two bills of ex- 
change, drawn by one Carpenter, in favor of the defen- 
dants in error, for provisions furnished Carpenter. That 
before the bill in question was drawn, the defendants en- 
quired of the plaintiff whether he would accept any fur- 
ther for goods to be sold to Carpenter; that defendant 
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said he would accept. The goods were accordingly fur- 
nished to Carpenter, and the bill drawn: when it was 
presented for acceptance, the plaintiff in error retained 
the bill—said he would call on the defendants in a day 
or two, but declined accepting at that time. 

Whether a verbal promise to accept a bill not in esse, 
will, in law, amount to an acceptance, is now, for the 
first time, presented to this court; and, in a country so 
highly commercial as ours, is a question of the utmost 
importance. 

In the case of Pillans vs. Van Mierop, (3 Burrows’ Rep. 
1663,) it was for the first time held, that a promise by 
the defendant, in writing, to accept such a bill as the 
plaintiff should in about a month’s time draw upon the 
credit of a third person, amounted to an acceptance of 
the bill. This decision was afterwards qualified by 
Lord Mansfield, in the cases of Pierson vs. Dunlop, (Cow- 
per, 573,) and Mason vs. Hunt, (Douglass’ Rep. 296,) by 
making the right of recovery to depend on the fact, whe- 
ther the bill was taken on the faith of the promise to 
accept. ‘To the same effect are the cases of Clarke vs. 
Cock, (4 East, 60,) and Wynne vs. Raikes, (5 East, 514,) 
but even with this exception, Lord Kenyon, in the case 
of Johnson vs. Collings, (1 East, 98,) considered that it 
was carrying the doctrine of implied acceptances to the 
utmost verge of the law. 

In the United States, the doctrine on this interesting 
subject, appears to med on the same footing with the 
latter English decisions. In Coolidge vs. Payson, (2 
Wheat. 61,) Chief Justice Marshall thus states the law: 
“Upon a view of the cases which are reported, this court 
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is of the opinion, that aletter written within a reasona- 
ble time before or aiter tlie date of a bill of exchange, 
describing it in terms not to be mistaken, and promising 
to accept it, is, if shown to the person who afterwards 
takes the bill on the credit of the letter a virtual accep- 
tance, binding the person who makes the promise.” 

So, in the case of McEvers vs. Mason, Hodgson & Co., 
(10 Johns. R. 207,) it was held, that a promise in writing 
to accept a bill of exchange, will not, in law, amount to 
an acceptance, unless the bill was taken on the faith of 
such promise—(See also Goodrich & De Forest vs. Gor- 
don, 15 Johns. Rep. 6 ; Schimme!pennich vs. Bayard, 1 Pe- 
ters’ R. 283; Mayhew vs. Prince, 11 Mass. R. 54; Ba- 
norgee vs. Hovey, 15 Mass. R. 11; Parker vs. Greele, 2 
Wendell’s R. 545.) 

It appears very clearly from the cases cited, that it is 
now well settled, both in England and the United States, 
that a promise in writing to accept a bill of exchange 
not ia esse, Will be in law an acceptance, if the bill be 
taken on the faith of such promise. It seems equally 
certain, that a collateral, written, or a mere verbal pro- 
mise to accept a bill, made after the bill is drawn, may 
amount to an acceptance. But will a mere verbal pro- 
mise to accept a bill not yet drawn, be an acceptance of 
the bill after it is drawn, even if, as in this case, it is 
made to the person in whose favor the bill is to be 
drawn? 

Waiving, for the present, the consideration of the 
question, that, in this case, there was no promise to ac- 
cept for any precise sum, and also waiving the influence 
which the statute of frauds might exert over it, as being 
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versed, and the cause remanded. 
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INGLETON US. GAYLE. 


1. The representative of one who, at an administrator’s sale, pur- 
chased for an inadequate price, slaves assumed to be subject 
to a mortgage which had lost its lien, is a necessary party to a 
bill filed by the mortgagee seeking to foreclose the mortgage, 
to protect the interest wedge ors si and without making ‘such 


representative a party, no cleerce can be had in the cause. 


2. An executor who has one of the slaves in possession, should 
also be made a party to the bill. 


3. Where a complainant neslects or refuses to make the necessa- 
i : 

ry parties defendants to his bill, after objection made—the 

court will be authorised to dismiss the bill without prejudice. 


4, A-bill to foreclose a mortgage, where the record contains no 
proof of the execution of the bond and mortgage, will be 
dismissed. 


5. A record in chancery must shew aflirmatively all the evi- 
dence necessary to sustain it. 


6. Where the lancuage of the master’s report is such as to war- 
rant the belief that the bond and mortgage had been produeed 
before him and proved, it will be suilicient: but where the re- 
port does not warrant such a belie{—the production and proof 
before him of the bond and mortgage will not be presumed. 


7. The report of a master before a decree of reversal, and on 
which report the deeree is in some measure founded, cannot 
be afterwards considered. 


8. The statute making an instrument of writing evidence of the 
debt or duty for which it was given, does not apply to suits in 
chancery. 


9. Before a decree is pronounced, on a bill taken pro confesso, 
the court must be satisfied by sufficient evidence, of the jus- 
tice of complainant’s demand—(Aik. Dig. 288.) 
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10. The answer of one d festa in chancery, cannot be read 








as evidence to charge a co-defendant. 
11. Notice of the existence of a a4 admitted by one who pur- 


chased at an cm ni trator’s sale under the lien, cannot bind 
those who claim under the purchaser. 


i 


12. Nor does such ‘notice adinitted, supercede the necessity of 
proving the lien, when it is attempted to be enforced. 


13. A decree cannot be rendered against defendants, as executors 
de son tort, who are not sued in that character. 


14, Where one is charged as administrator of an estate, a decree 
cannot be hy ta d against him as a] te vi er, with notice of 
a lien in favor of a complainant, sceking to enforce t ‘the lien. 

15. No decree can be had against a purchaser without notice ofa 


lien, unless his vendor, who was a purchaser with notice, be 
made a party 


Error to the Circuit court of Monroe, exercising chan- 
cery jurisdiction. 

Bill of foreclosure, tried before Lipscomb, J. 

This case was before the Supreme court, at July term, 
eighteen hundred and twenty-eight—(See 1 Stewart, 
566, where the case is reported at length.) It was re- 
manded with a view, among other things, of enabling 
the complainant to make additional parties defendants. 
This duty, it appears, was neglected by ponplanenl and 

view which 
decree, the case Was again brought up to this court. 


a decree rendered against him below 





Hopkins, for the plaintiff in error 
Gayle, contra 


ORMOND, J.—The view which we take of this case, 








: a ® 
ae é . 
at 
272 REPORTS OF CASES IN 








= Sineleton rs. Gayle. 


* 








refiders it unnecessary to consider mest of the points 
which have been raised in the very elaborate investiga- 
tion which the case has received. 

The cause has been pending in our courts fourteen 
years. It was before this court in the year eighteen 
hundred and twenty-eight, when a decree was made re- 
versing the decree which had been rendered in the Cir- 
‘euit court, and remanding the cause for further proceed- 
ings—(1 Stewart, 566.) ‘The cause was again heard in 
the Circuit court, and the bill dismissed, from which a 
writ of error is prosecuted to this court. 

The bill is filed to foreclose a mertgage on a number 
of negroes, which it is alleged had been executed by 
Matthew Gayle, tothe plaintiff After the death of 
Matthew Gayle, the Megrocs so mortgaged were sold, 
subject to the mortgage of the plaintiff, and purchased by 
Mary Gayle, widow of Matthew Gayle, deceased. Be- 
fore the finding of the bill, Mary Gayle had also departed 
this life. _ It is our opinion; that her representative isa 
necessary party in this cause, to protect the interest of 
creditors, and that without making such party, no decree 
can be had in the cause—(4 Porter’s Rep. 245.) The ex- 
ecutor of Billups Gayle, should also have been made a 
party; as the record discloses that one of the negroes pur- 
chased by Mary Gayle is in his possession, as the execu- 
tor of Billups Gayle. 

It is true, as a general rule, that a bill will not be dis- 
missed for want of proper parties; but as no final decree 
can be made in the cause until in parties are all before 
the court,—if after the objection is made for want of pro- 
per parties, the complainant neglects or refuses to make 
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the necessary parties, the court will be authorised to dis- 
miss the bill, though in such cases it would be proper to 
dismiss without prejudice. In this case, this objection 
was taken when this cause was here in eighteen hun- 
dred and twenty-eight. ‘The court then held, that the 
bill should not have been dismissed for that defect, but 
that the bill should have been amended. No steps have 
since been taken to remedy this defect by the complain- 
ant. He must, therefore, abide the effect of his supine 
negligence. 

‘The decree of dismissal is sustained on another ground: 
there is no proof whatever in the record, of the execution 
of the bond and mortgage. Indeed, it does not appear 
that either the bond or mortgage have ever been produced 
in the cause. The bill contains, as exhibits, two instru- 
ments, which are alleged to be copies of the originals, 
and it is stated that the originals will be produced on 
the trial. 

It is, however, supposed by the complainant’s counsel, 
that the bond and mortgage are proved by the report of 
the master, which isin these words: “ Additional report, 
made 8th March, 1828—-Richard Singleton, by virtue of 
the claims contended for in the bill filed in this cause. 

“ Principal, $1100 

“ Interest to Sth March, at 7 per cent, 1276 91 

As the record ina chancery cause must show affirma- 
tively all the evidence necessary to sustain it, it follows 
that this cannot be received as proof of the execution of 
the bond and mortgage: it does not profess to be any 
thing more than a mere calculation of the amount due at 
the time of making the report, and cannot be receivéd as 

8 P. 35 
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proof of the deeds. ThiS point was expressly ruled by 
this court, in Wilkins & Halt vs. Wilkins, (4 Porter’s R. 
246.) 

If the language of the master had been such as to war- 
rant the belief, that the bond and mortgage had been 
produced before him and proved, it would be sufficient; 
but we do not understand from his report, that he inten- 
ded any thing more than a mere calculation of interest. 

But this report, such as it is, was made before the re- 
versal of the cause in this court in eighteen hundred and 
twenty-eight, which reversal was foundéd in part on 
this report of the master. It cannot, therefore, be now 
considered for any purpose. 

“It is maintained by the counsel for the plaintiff in er- 
ror, that the statute making any instrument of writing, 
whether under seal or not, evidence of the debt or duty 
for which it was given, unless its execution is denied on 
oath,—applies to this case, and dispensed with the neces- 
sity of further proof. 

We are of opinion, that the act does not apply to suits 
in chancery. Thelaw regulating proceedings in chan- 
cery, (Aik. Dig. 288,) declares that “before a decree is 

_pronounced on a bill taken pro confesso, the court shall 
be'Satisfied by sufficient evidence of the justice of the 
complainant’s claim or demand—dAs in the analagous 
.case at law of a judgment by default, no proof would 
be necessary, it follows very conclusively, that it was 
not intended the act should apply to suits in chancery. 
—(See the case last cited.) 

It is also insisted, that the admission by John Gayle, 
administrator of Matthew Gayle, of the justice of the 
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complainant's demand, is sufficjent proof. Waiving, for 
the present, the consideration of the question, whether 
an admission willin any case dispense with proof of 
the execution of a deed—such admission, if made, will 
not dispense with proof in this case. The persons in 
whose possession the negroes in controversy are, have 
answered, and do not admit the allegations of the bill. 

The answer of John Gayle, if proof against him, is 
not proof against them. Norule of chancery is more 
conclusively settled, than that the answer of .one defen- 
dant in chancery, cannot be read against another. With 
as little plausibility can it be contended that the notice 
which Mary Gayle had of the existence of the mortgage, 
at the time of her purchase of the negroes, will operate 
as an admission, and bind those claiming under her. 
Notice of the existence of a lien, will surely not super- 
sede the necessity of proving the lien, when it is at- 
tempted to be enforced. 

The complainant's counsel insists, that those in pos- 
session of the negroes, may be considered as executors de 
son tort Of Mary Gayle. If it were true, that their acts 
would subject them to liability as such, they are not 
sued in that character; therefore, no decree can be had 
against them as such—(Toller’s Law of Ex’rs, 36, 87; 
4 Munf. 143.) 

It is also insisted, that as John Gayle admits that he 
has three of the mortgaged negroes in his possession, a 
decree may be made against him for them, as the ad- 
ministrator of Matthew Gayle. by his answer, he 
shows that he claims two of them by purchase from 
Levin Gayle, who purchased them from Mary Gayle: 
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the other belongs to the estate of Mary Gayle. Itisa 
sufficient answer to this, that he is not proceeded against 
as a purchaser with notice, but he is charged as admin- 
> istrator of Matthew Gayle. In the latter character, he is 
clearly not liable, as by the sale to Mary Gayle, the pro- 
perty passed out of the estate of Matthew Gayle. 
' In addition, it must be remarked, that as John Gayle 
claimed two of the negroes in his possession, by virtue 
of a purchase from Levin Gayle, who had purchased 
from Mary Gayle, no decree could be had against John 
Gayle, without making the legal representatives of 
Mary Gayle parties to the suit. 

In a case circumstanced like this, it was improper to 
dismiss the bill generally,—it should have been dismiss- 
ed without prejudice to any suit the plaintiff may here- 
after think proper to institute. 

The decree of the court below, must therefore be so 

far modified, as to dismiss the pilaintiff’s bill, without 
oo prejudice to any suit he may hereafter institute. The 
©» omplainant must pay the costs of this court, and of the 

~ “¢ourt below. 











THE SUPRENE COURT OF ALABAMA. 


Mussina vs. Bartlett. 





MUSSINA US. BARTLETT. 


1. A defendant, who does not regard the mandate of the sub- 
peena, is understood to -have set at defiance the authority of 
the law, and to place himself in contempt of the process of 
the court, and is subject to attachment. 


2, As a general rule, a defendant who is in contempt, cannot be 
heard before the court, and is not allowed to contradict the al- 
legations of the bill, or bring forward any defence, or allege 
any new fact. 


3. Nor is he allowed to appear and contest the complainant’s de- 
mand, before the clerk and master to whom the bill was re- 
ferred to take an account—but the inhibition can be removed 
at any time by filing a full and complete answer. 


4. Where a defendant, served with a subpena in chancery, ne- 
glects to appear, so that the bill is taken pro confesso against 
him, and referred to the clerk and master to take and report 
an account, it is not necessary that it should appear from the 
report made under the reference, that the defendant had no- 
tice of the time and place of taking the account. 


5. A mortgage is regarded in equity, asa security for the debt, 
and when it becomes forfeited, the mortgagee may take pro- 
ceedings to make the security available, if so authorised by 
the terms of the mortgage. 


6. Where a party executes a mortgage for the security of several 
sums of money, to fall due at different times,—upon default in 
the payment of the debt which first falls due, the mortgage, 
pro tanto, becomes forfeited ; and the mortgagee may proceed 
for a foreclosure and sale of the mortgaged premises :— 


oq 


. Though the mortgagor may stop proceedings by paying or 
tendering what is due upon the mortgage. 


OD 


. Where a party executes a mortgage for the security of several 
sums of money, payable to the same person, and to fall due 
at diffcrent times, if on default, in the payment of the first sum, 
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the mortgagee file his bill to foreclose the mortgage, and pend- 
ing the suit the other debts fall due, it is competent to take 
an account of all the debts intended to be secured, and to de- 
cree a sale for their payment. 


9. Where a bill for the foreclosure of a mortgage, and a sale of 
the mortgaged premises, has been pending, and the defendant 
served with swbpena for several terms, it is competent to refer 
the bill to a master, to take and report an account, to receive 
his report, aud render a final decree in the case at the same 
term. 


10. It is not necessary in a decree for the foreclosure of a mort- 
gage and a sale of the mortgaged premises, to prescribe some 
future day, for the payment of what may be due upon the 
mortgage, ‘before a foreclosure and sale. 


11. The sheriff is competent to execute a decree for the sale of 
mortgaged premises, upon the foreclosure of the mortgagor’s 
equity of redemption, and the decree need not require a return 

-of the proceedings thereon to the court. 


Error to the Circuit court of Mobile, exercising chan- 
cery jurisdiction. 
Bill of foreclosure, tried before Harris, J. 

‘In this case, the defendant failed to appear and an- 
swer, and the bill was referred to the clerk and master 
to take an account. The defendant appeared before the 
master to contest the claim of complainant, and excep- 
tions were filed to the report, which were overruled. 
The defendant was foreclosed of his equity of redemp- 
tion, and the mortgaged premises ordered to be sold, un- 
less the amount claimed was paid by defendant. 

To reverse this decree, a writ of error was taken, and 
the following errors assigned: 

1. There was no service of subpoena upon the plain- 
tiff in ervur: nor any appearance. by him in the cause, 
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until after judgment pro confesso was taken against him, 
and order of reference made to the master. 

2. The chancellor overruled plaintiff’s exceptions to 
the report of the master. 

3. The report of the master was made tothe court 
unreasonably soon after the order of reference, thus de- 
priving plaintiff of his legal right of contesting the same: 
there being no rule prescribed by the chancellor for the 
course of his procceeding. 





4. The final decree ordered the mortgaged premises 
to be sold, without giving any reasonable day of pay- 
ment to the plaintiff in error, or directing any report of 
his proceedings thereon by the master to be made to the 
court. 


Thornton, for plaintiff in error. 
Campbell, contra. 


Thornton, for plaintiff in error. There Was no service 
of process or appearance, before the order pro confesso, 
and therefore the exceptions of defendant to the report 
of the master, ought to have been sustained—(Aik. Dig. 
287; 3 Bibb, 1.) The report was premature, because 
made without express directions prescribing the mode 
of proceeding—(Aik. Dig. 289.) The final decree should 
have given day to the plaintiff in error, by decree nisi— 
and the report of the master should have been made to 
a future term of the court—(2 J. J. Marsh. 117; 1 Mon. 
66; 1 Bibb, 526, 528; Hard. R. 520; see Pirtle’s Digest, 
2 vol. 93.) 


Campbell, in support of the decree below, contended, 
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that the master is not required to give a notice to any 
party, unless required to do so in the order of the court 
making the reference, or by a rule of the court—(Hoff- 
man’s Ch. Pr. 520.) The chancellor never makes such 
an order when the party is in contempt, as a matter of 
course—(4 Hen. & Munf. 483; Jac. Ch. R. 30; 4 E. Con. 
Ch. R. 344; Hoffman’s Ch. P. 520.) When mortgaged 
premises are ordered to be sold, no time for redemption 
is allowed in the decree—(4 John. Ch. R. 140; 5 Ohio R. 
544; 9 Price, 30.) The report and decree were not 
made too soon—(Aik. Dig. 288.) Equity will notice in- 
stalments falling due upon a mortgage, after the com- 
mencement of the suit—(Adams et al. vs. Essex et al. 1 
Bibb, 149; 3 Pow. Mort. 903; 1 Paige, 450; 5 Paige, 
40.) 


COLLIER, C. J.—-In the arguments at the bar, the fol- 
lowing points have been raised upon the assignments of 
error: 

1. Where a defendant, served with subpena in chan- 
cery, neglects to appear, so that the bill is taken pro con- 
fesso against him, and referred to the clerk and master 
to take and report an account, is it necessary that it 
should appear from the report made under the reference, 
that the defendant had notice of the time and place of 
taking the account? 

2. Where a party executes a mortgage for the security 
of several sums of money, payable to the same person, 
and to fall due at different times, if on default in the 
payment of the first sum, the mortgagee file .his bill to 
foreclose the mortgage, and pending the suit the other 
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debis fall fae, is it cSaphetent to rake an account bf alt : 
. the debts intended to_be secured, and to decree a ‘sale for 
their payment. mes 
3. Where a dill for. the forecipsure ofa midfigace ‘and . 
- a sale of the mortgaged premises, lias becn pending, ana. - os 
the defendant served. with subpena for several terins, is jt - 
| competent to. refer the. pill, ‘Kc. toa master, to ‘take and . 
_.report an account, to receive his report, and render a final , 
decree in the casé at the same term? . | i 
4. Is it necessary, in a decree for the foreclosure of’ a. 
mortgage, and a sale of the mortgaged premises, to pre- 
. Scribe some future day for the payment of what nay be. ; 
dtie upon the mortgage, before a foreclosure and sale. 
Is the sheriff competent to execute a decree. for the. 
sale of mortgaged premises, upon the foreclosure of the — 
mortgagor's eqnity of redemption, and should not the de- , 
cree require a return of the proceedings thereon to court. 
BS > By the second section of the act of eighteen hundred. 
and twenty- three, “toregulate proceedings in chancery 
suits,” (Aik. Dig. s. L4, p.. 287,) it is provided; that if the 
’ defendant does not file his answer Within the time pre- 
“scribed by law, after the service of subpena, “the bili 
_shall be taken pro confesse: and the complainant, if he - 
deem it necessary, ay ‘take an attachment to compel an 
“answer.” A defendant, Ww ho does not regard the Man- 
date of the subpena, Must be understood to have set at 
defiance the authority of the law, and to place himself. 
in contempt of the process of the court. It-is on this le. . 
gal assumption, that he ‘subjects himself to-an attach. 
ment. -And, according to the practice prevailing in the 
Ee English. Ghanc ery, a arty who ddes not regard is pro. 
Sp. . fern" Say 
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- céss, or is disobedient to its orders, is considered as ip 

Rat - contempt, and, as a general rule, cannot be heard before 

“<= the court; (Vowles vs. Young, 9 Vesey, jr. 172,) certainly 

m fot to contradict statements, or state any new facts on 

his own part. In vs. Lord Gort, (1 Hogan, 77,) 

& metion was made for a receiver, On process to a ser- 

geant-at-arms. - The solicitor of the defendant, who was 

in contempt, opposed the application. T'he Master of 

the Rolis observed: “The general rule is, that when a 

S party is in contempt, he will not be allowed to oppose 

sa the: relief sought by the plaintiff, by contradicting the 

allegations in his bill, or bringing forward any defence, 

or alleging hew facts; neither will he be heard by affi- 

davit, except it be made with a view of purging his con- 

_ tempt. But he may be heard to direct the attention of 

“the court to any error or insufficiency in the plaintiff’s 
own case, as made by the bill.” 

“In Heyn vs. Heyn, (Jacob’s R. 49; 4 Cond. Eng. Ch. 

R. 25,): the defendant was served with subpeena, but de- 

clined answering, and stood out all process of contempt. 

The case was then set down for hearing, and au order 

obtained for taking the bill pro confesso, and a decree for 

‘an account before the master. The defendant, at the 

next term thereafter, moved that he might be at liberty 

to put in his answer forth with, which he undertook to 

~ do, and to pay the costs occasioned by his contempt, and 

_that all further. proceedings as to the bill being taken 

pro confesso, be stayed, the defendant submitting to sueh 

~ deeree as the court should think fit. The Lord Chancel- 

dor, in ‘delivering his opinion, said: “I apprehend that 

Be when the bill is taken pro confesso, the defendant is not 
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at liberty to go before the master without an order; but 
the accounts are to be taken cx parte, and they may 
charge him with whatever they can. My apprehension 
is, that after suffering the cause to go on till a decree is 
made pro confesso, he cannot be relieved, and permitted 
to come in as a party to the account for his own bencfit, 
except on paying all the costs, and on a special applick- 
tion—and I think there isa necessity for such an order.” 
—(Maynard vs. Pomfret, 3 Atk. 468; Clark vs, Dew, 4 
Cond. Eng. Ch. R. 344.) Thus, we think it very satis- 
factorily appears, that a defendant who is in contempt, 
will not be allowed to contradict the allegations of the 
plaintiff’s bill, bring forward any defence, or allege any 
new facts; and that one against whom a Dill is taken 
pro confesso, for a failure to appear and answer on $ser- 
vice of process, is in contempt, we think, quite as clear; 
and he cannot consequently insist upon a right to appedr 
before the clerk and master, to whom the bill has been 
referred to take an account—(4 Hen. & Munf. R. 483.) 
A defendant here, will have no just cause to complain 
that he has not been allowed to contest the plaintiff’s 
demand before the master, since the inhibition results 
from his own neglect or perverseness, and may be re- 
moved at any time “by filing a full and complete an- 
swer” to the plaintiff's bill—(Aik. Dig. s. 18, p. 288.) 
While, according to the English practice, a defendant can 
only be relieved fromethe consequences of such a con- 
tempt, by application to the court, and submitting to 
such terms as it may impose—(4 Cond. Eng. Ch. R. 25 
and 344.) 


2. A mortgage is regarded in equity as a security for 
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"the debt, When it becomes forfeited, SO as to authorise 
‘the mortgagee to take proceedings to make the. security 

- available; must depend upon the.terms of the mortgage. 

in the case before us, the plaintiff in error stipulated 
_ ‘with the defendant, to pay him several sums of money 
at different times, and conveys to him a lot in the city 
, of Mobile, ‘conditioned that the conveyance shall be void, 
| af these sums. shail be paid at the periods ‘agreed on. 
Now, we consider it clear, that upon default in the pay- 





“ment-of the debt which first. fell due, the mortgage, at 


. least pro tanto, became forfeit, and the mortgagee might 
proceed for a foreciosure and sale of the-mortgaged -pre- 
~- misés. The mortgagor, it is true, might have stopped 
the proceeding, by paying or tendering so much as was 
-therh due upon the mortgage—(Saunders et al. vs. Frost, 
5 Pick. Rep.) : But. having failed to do this, and suf- 
fered the case to progress till the other- instalments be- 
came due, how ean he with propriety say to thé mort- 
gagee, that. you shall only have your decree for-so’-much 
as was due when you exhibited your bill? It frequently 
$0 happens, that the property mortgaged consists of one 
entire parcel, which could not be divided, or would be 
greatly lessened in value by division. Suppose, in such @ 
case, a decree’should be had for a sale, before the entire 
sum intended tobe secured fell due, could the mortgagor 
insist upon being paid the excess produced by thesale? We 
apprehend not. If he could, the right to-coerce a sale 
upon the first default, instead of being beneficial, would 
often’ be injurious to the mortgagec, if he were to avail 
himself of it;-for having sold the mortgaged premises and 
paid over the excess, his security would be gone, and he 
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thrown upon the personal responsibility of the mortga-. 
gor, . In such a case, there could be no dotbt but the 
- powers-of equity would be competent to make such dis- 
“position of the money, as to charge it with ‘the satisfac- 
tion of the other instalments, provided for by. the“ mort- 
gage. . The mortgage, we have said, becomes forfeit by 
the first default, and suit may be immediately brought. 
If, pending the case, other sums become due, what prin- 
ciple of equity inhibits their recovery in the same suit. } 
The bill, if properly drawn, would disclose the entire 
case, accompanied with copies of the. smnorigage,. bonds, 
notes, §c., SO as to enable the court to render perfeet jus- 
tice between the parties. * But the question does not rest 
alone upor its intrinsic justice. In Smith vs. Shuler, (12° 
_—" 'Serg. & R. Rep. 240.) it was determined, that an eject-- 
——_ | ment might be maintained on a mortgage payable by 
" 4 instalments, before all the instalments became due, so as 


oe 
2 
"3 


to let the mortgagee into possession—(Seé also Easta- 
brook vs. Moulton, 9 Mass. 258.) .We cite these ,cuses 
merely to show that the mortgagee’s right to subjeet the 


Us Siw 
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security to the payment of his debt, is complete upon the 
first default. But Adams-et al. vs. Essex ct al..(1 -Bibb’s 
R. 149,) is directly. in point. «In that case, it appeared 
that a mortgage had been executed to secure the pay- 
ment of.a sum of money by instalinents. Upon a fail- 
ure to pay the first instalment, the mortgagee-brought 
his bill to foreclose : pending the bill the last instalment 
‘became due, and the Circuit eonrt rendered a‘decree for’ 
. all the sums secured by the mortgage. -In-the .Court of 
Appeals, two questions seem to have’ been raised:- Ist. 
Was not the suit prematurely coinmenced? 2d. -Wasthe 
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. Mortgagec entitled to a decree for more than was. due 
on his mortgage at the time his bill was filed? 

In regard to the first question, the court say, that the 
case before it, being a suit in equity, ought rather to be 
“governed by the liberal principles which govern in co- 
venant, assumpsit and special agreements, than those 
technical and rigid rules which are applicable to the ac- 
tion of debt only. Weare, thercfore, of opinion, that the 
suit-was properly commenced, although but one of the 
instalments was due at the filing of the bill.” 

In respect to the second question, it is remarked, “that 
‘the chancellor having once jurisdiction of the cause, 
ought not to turn the parties round at the hearing, to be- 
gin de novo; but should go on to finish the controversy. 
-. In the case before the court, the last instalment became 
due before the cause was heard, so that the chancellor 
“might well, as he has done, embrace the whole case in 
the decree.” This conclusion seems to usso just in itself, 
_that.we are disposegl to adopt as correct, the principle 

upon which it proceeds. 

3. The bill, in this case, was pending for more than 
a year after the service of a subpcena on the plaintiff in 
error, and the decree was not rendered until the third 
term of the court after it wag filed. Under these cir- 
cumstances, the plaintiff cannot complain that the cause 
has been hurried to a close with unreasonable despatch. 
By the fifth section of the act of eighteen hundred and — 
twenty-three, already cited, it is enacted; that “it shall 
not be required -to file a replication to an answer; and 
in all cases where the answer is filed ten days before the 
sitting of the court, or the bill is taken pro confesso for 
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Want of an answer, the cause shall be heard and deter- 
mined at that term, if practicable, unless on good cause 
shewn, either party continue the same.”—(Aik. Dig. s. 
17, p. 288.) This statute clearly authorises a final de- 
cree at the same term at which the order taking the bill 
‘pro confesso is made. In Coates’ executrix vs. Mase’s 
administrators et al. (1 Brock. Rep. 534,) a case uninflu- 
enced by any statute or rule of court, Chief Justice Mar- 
shall said that the practice in. the Cireuit court for the 
Virginia district was to let the report of a master in 
equity, which was esteemed in any degree complex, lie 
to a second term for consideration and exception. In 
plain cases, the report is commonly acted on at the first 
term. Now, whether this point be considered as con- 
trolled by our statute or not, the practice of acting on 
reports at the first term, is to be governed by the court in 
its discretion, if the act is placed out of view. 

4. It is the practice in England, upon the foreclosure 
of a mortgage, for the decree to direct, upon the non- 
payment of the principal and interest due, at a given 
day, that the mortgagor’s equity of redemption be for- 
ever gone, and that the title vest in the mortgagee—(4 
Kent’s Com. 173; 3 Powell on Mortgages, 998, 999.) 
Though thisis the general practice, yet, sometimes the 
mortgagee prays for and obtains a decree for the sale of 
the mortgaged premises, under the direction of an officer 
of the court, and the proceeds of the sale will, in stich a 
case, be applied towards the satisfaction of a mortgage, 
and the excess, if any, paid over to the mortgagor. 


The practice of naming some future dav in the decree, 
When the money ascertained to be due should be paid, 
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and previous to which day, the mortgagor’s equity should 
not be foreclosed, proceeded, doubtless, from a considera- 
tion of the great injury frequently done to mortgagors, 
by wresting from them estates largely more valuable 
than the debts secured, Without.paying them the differ- 
ence. ‘To avoid such injusticé, the English chancery not ’ 
“only gave day by the decree of foreclosure, but would 
actually enlarge the time of payment upon the applica- 
tion of the mortgagor, even more than once, especially 
if the mortgagee’s security is considered ample—(3 Pow- 
ell on Mortgages, 998, 999; 4 Kent’s Com. 173.) ‘Though 
such is the origin of this practice, yet, itis adhered to in 
the most'of the States of the Union, notwithstanding it is 
the practice of all of them, (except some three or four,) 
instead ef rendering a decree for a strict foreclosure, to 
direct a sale of the mortgaged premises, and the payment 
of the excess to the mortgagor. The practice has, in ge- 
neral,- been tacitly acquiesced in, like many of the legal 
notions we have drawn from abroad, without enquiry 
whether it is applicable to the state of things. here; 
hence ‘it is, many rules of law are recognised as in force, 
long after the reason of their adoption has ceased. — In 
England, it has been questioned by high authority, 
whether chancery, in its desire to prevent injury ‘to the 
mortgagor, had not gone too far: for Lord Eldon hitn- 
self regretted; that that court had ever varied the agree- 
“+ ments of the parties-in such cases—(Anon..MS. 2 Mad: Ch. 
492.). And in Ireland and Scotland, it is said the rule 
‘does: not exist. “ for-courts in these countries never inter- 
fere-in thé manner in which courts of equity do in Eng- 
~ Tand,; te protect the berrewer, against the immediate pay- 
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ment of money vested in land. On this account, money 
. is in those countries more frequently lent on mortgage 
than in England—(2 Madd. Ch. 492, n.).. In Ireland, the 
decrees are always for a foreclosure and sale of the mort-. 
gaged premises, and though it is usual in practice to pre- 
scribe some day, within which payment is to be made, 


the time is never enlarged—(3 Powell on Mortgages, 
962. This question was considered by Chancellor 
Kent, in. Perine vs. Dunn, (4 Johnson's Chanc. Reports, 
443.) who there says that “the rule and the practice 
apply only to cases of strict foreclosure, where, by the 
decree, the equity of redemption is barred, and the com- 





plete title is vested inthe mortgagee. ‘The rule does not 
apply to cases of decrees for.the sale of the-mortgaged 
premises, according to our-usual practice. The mortga- 
gor, in such cases, is not subjected to a severe and abso- 
lute forfeiture of all his right, but he. has the chance of 
the surplus moneys arising from the sale, and is placed 
upon tile same footing of equality with debtors against 
whom judgments are rendered, and executions awarded 
at law.” ‘Considering the contract of the parties, there 
can be no well founded reason for extending the time of 
payment to any period beyond the decree: to do so, is 
but giving to the mortgagor an indirect bounty for his 
want of punctuality. 

Besides, it must be remarked, that real cstate is subject 
to levy and sale under a feri facias in this country, the 
issuance of which is authorised immediately after Judg- 
ment. Now, if it were required by a decree of foreclo- 
sure to givé day to the mortgagor, a mortgagee would 
bein a less favored condition than a judgement creditor, 
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“though be. had sane so ‘industrious as to secure his lie 
’ By contraet. | Such a distinction cannot be endured—ii . 
would be incompatible with justice, and -calculated tu 
-disturb’ the harmony of the law; and as the reason of. it 
has ceased, we cannot give it our sanction ~(Higgins vs. 
West, 5 Ohio R.. 554.) 

5. The decree, in this case, is unusually brief: It 


> merely-.confirms the report of the clerk and master, 


ar: (which ascertains the amount due “upon the mortgage,) 
-adjudges that. the ° mortgagor's equity of redemption be 
foreclosed, and that the’ mort aged premises be sold ac- 
cording to law, unless the sum ascertained to be due, be 
paid by him. That ‘it was competent for the court, to: 
have directed the sale to be made under the direction of 
the-clerk and master, We have no doubt: yet, as the de- 
cree is silent. in that regard, we think the execution is 
provided for by law, through the agency of a sheriff. 
> The. act of eighteen hundred and seven, “concerning ex-- 
-ecutions, and for the’ relief of insolvent debtors;” (Aik. 
Dig. s. 15, p 162:) authorises the issuance of-a tenditioni 
exponas to the sheriff, to make the amount.of the decree 
by a sale of the property mortgaged; and the acts in re- 
gard to the notice, and time.and place of sales’ under_ex- 
ecutions on judgments at law, sufficiently indicate the’ 
“proper course of procedure-by: the sheriff, in a case like 
the present.. } 

The sheriff would, of course. make his deed to the pur- 
chaser, and return hy endorsement on ‘the process how he 
had executed it. If there was.an excess of money pro- 
duced by the sale, to that, as in ordinary cases, the mort: 
~gagor’ would be -entitled;- and the powers of the court 
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WH. > covet. the sheriff. and the manner:im which he had per: 
formed his duty, would be as ample as.if. the clerk and 


ss - Master had been substituted as a commissioner. 
= air. After. considering: all the points’ raised, our opinions ; 
a. oF ‘are, that the proceedings of the Circuit court, though. °° 7 
vo ' . gomewhat .untechnical, are not erroneous; and. the de- ae: 
tr. “cree is colisequently affirmed. 
Me 
i -2 8 
> a | | GAYLE vs. PRESTON, 
1. A denial, in a case in.adinira'ty, of the all cations of the pe- 
: tition, and :concludiag to the country, is the tender ef an issde 
—". - ‘toa jury, and cannot be tried by the — 
y r- ; 2. And the tender of such an issue is a request for a trial by ju- : 
| y, and precludes’ the court from determining the truth ofthe . _ ae 
~ i facts put in issue. - ‘ ‘2 
Error to ‘the County court of Mobile, exercising Admi- 
raltY jurisdiction. 
The defendant in error filed his libel below, against the : 
: steamer Fox,, for sundry ¢0o ls, wares and-merechandise, . 
‘furnished for the use of the vessel. Tlie plaintiff in error 
‘ -answered, denying the truth of the allegations contained 
"in the libel, Which he prayed might. be enquired of by 
. the country... The* court, by its decree, tondemned the 
2 ‘vessel, her tackle, apparel and furniture, for the’ pay- 
= o ment of the debt. with interest and costs. To -Keverse 
= © which, a writ of crror wag taken, returnable to this ~ a 
‘i court. ; BA , 
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Thornton, for the plaintiff in errer. 
Porter, contra, 







ORMOND, J.—This was a petition, in the nature of a 
libel in admiralty, filed in the County court of Mobile 
county, by the defendant in crror, against the steam- 
boat Fox. A monition issued, and was returned, execu- 
ted.. A replevin bond was executed by the master of 
the boat. Am appearance was afterwards entered in 
the following words: “And Andrew J. Gayle, who claims 
the said boat as his own, which claim is admitted by the 
court, intervening for his interest; answers and says, that 
he denies the truth of the allegations contained in 
said bill; that the said allegations, and every part there- 
of, are untrue, and this he prays may be enquired of by 
the country.” The court afterwards rendered judgment, 
without the intervention of ajury. This is the error 
assigned: 
~ The statute provides that all issucs, at the request of 
either party, shall be tried by a jury. The answer, in 
this case, denying the allegations of the petition, and ‘ 
concluding to the country, was a tender of an issue to : 
the jury; and could .-not be tried by the court, without 
some waiver which does not appear onthe record. The 
tender of.an issue in these terms, must be understood to 
be such a “request” for a trial by the jury, as would pre- 
clude the court from determining the truth of the facts 
put in issue. 
Let the judgment be reversed, and the cause reman- 
ded. 
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CURRIE US. THOMAS. 


1. Independent of statutory enactments, money cannot be jaw- 
fully paid to the clerk of court, in vacation; or in any manner 
than as the officer of the court, in term time— 


2. As, on plea pleaded, when the cause of action is admitted toa 
partial extent; in the case of tender; and tvhen money is 
paid into court in satisfaction of a judgment. 


3. But, in these cases, the money is presumed to be brought be- 
fore the court, and piaced in the custody of the clerk, as the 
fiduciary of the court. 


4. The only case in which a clerk is authorised by statute, to 
receive moneys, is, in satisfaction of a recognizance,’ entered 
into by defendants, who have allowed judgment to pass 
against them at the first term on petition and summons—(Aik. 
Dig. 275.) ie 


Error to the Circuit court of Barbour county. 

Assumpsit on a promissory note, tried before Picket, J. 

The defence, in this case, was, that a former action 
had been brought against defendant, by one Pugh, on 
the identical note, and that the defendant had paid the 
amount called for by the note, to the clerk of the court, 
whose receipt for the same was produced. Objections 
were made to the evidence, relied oa to make out the de- 
fence, on the ground, that the clerk was not authorised 
to reccive the payment—which were overruled by the 
court. Verdict and judgment for defendant. 

The errors assigned were — 

1. That the court erred in overruling the several ob- 
jections to the admission of the testimony offered by de- 
fendant ; 
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~. 2.-In giving ju 1s gmc nt for the aie fenidant, upon the ver-- 


* dict, Wwheh no ‘plea was filed. 


Porter; for the plaintiff-in error. 





GOLD’ PHWAITE, J.—There 
proce eedings of a case. in which the, clerk of a court is by 





‘are several stages, in the 


flaw authorised ‘to be the holder of the moneys which 
° 7 - . 
--may-be paid into court. Thus,on plea pleaded, when 


the cause. of action is ‘admitted to a partial -extént, and 


.. denied as to the’ residtie. So-in the case of a tender—So, 


also, Wwheo mouey is paid into court in satisfaction of 

_ judgment. In all these cases, however, the money is 
presunred.to.be bifou “lit before the court. and as it can 
have no custody of mon ‘vy, it of necessity remains with 


the clerk, as the fiduciaty of the court.’ But indepen- 


dent of statutory Gnactments, no case is reniembered in 
which money can be lawfully-paid-to the clerk in vaca- 


tion, or in any. other manner- than as the officer of thé 


court in term time, and the receipt.of which is always 


.* Shewn by-sonae retord of the court, or some proceeding 


yet on” paper, but progressing to a record.. ‘To permit 
this officer-to receive demands which have not been re- 
* duced to judg ment, would bring about_consequences of 


“a most mischievous tendency, unless received ‘at-a time 


‘wlhien hé is prestimed to be under the immediate control 
of thie court --that is in term time, and then only, in those 
cases where tlre performance becomes a duty imposed 
by the peculiar orgaiization of the court. 

‘We Will now ascertain how far such a duty.is im- 
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The nit inth section of ‘the act — 
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entitled “an act to regulate the proceedings in suits ‘at 


common law,” authorises the clerk to receive satisfaction 
of, and discharge the recognizance entered ‘into by dte- 
fendants who ‘have allowed judgment to pass against 
thern at the first term on petition and stunmons—(Atk. 
Dig. Qi! 5.) -And'by the act of eighteen hundred ,and 
thirty-four, entitled “an act.toe pr ‘ovide a more summary 


mode of collecting money from isi it is made their. 


duty to receive and account for all’ such sums of money 
as may be paid to then by either party, as well after as 
before the-issuance of execution. ; 

Before the cnactment- of this last statute, a summary 
remedy had been given against clerks as well as against 
sheriffs and coroners, for failing é ‘efusing to pay over 
monies collected or received v hem. his act autho- 


fises a judgment against the securitics as well as the of- 


ficers, and hence we must conclude that it refers only to 
such monfes as they are by law authorised +o receive. 
Such. has been the previous decision: of this court in the 


cases of Barton vs. Lockhart, (2 Stew: & Por. -109,) and 


‘Bobo & Johnson vs. 'Thompson,(3 Stew. & Por. 385.) 
It is not pretended that the money.was received by 
-the clerk in any one of the stages.of the cause in which 


aia 


he was authorised to recéive the money at common law; 
and the case is not covered by any of the existing’ enact-— 
-ments:- . Indeed, the admission of the evidence as proof, 
to the extént for which thé court ¢ damit ited it, can alone 
be maintained onthe hy pothesis, that a plaintiff, when 
he commences a'suit, confers a general aut! ority on thé, 
clerk of the court to receive the demand he has sued for. 
“The payment having been-made to the ¢lerk, at a stage 
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ef thie suit when the law did not authorise him to receive 
it, Was ‘not such a payment as can in aay manner affect, 
OF.prejurdice the claim of the plaintiff. 

“Let. the judgment be rev ersed and the cause ¢ remanded. 











M’GILL vs. HAMMOND. 


* 


1. Where a writ of error is prosecuted on a judgment at law, 
and annexed there appears a decree in chancery,—the two 
cases cannot be thus confounded so as to authorise this court 
to consider the errors assigned on the decree. 


Error to the Circuit court of Monroe county. 

In, this case, a Writ of error was sued out, to reverse a 
Judgment in debt, of the Circuit court of Monroe county, 
and a decree of the same court, exercising chancery ju- 
risdiction, in acase between the same parties, was ap- 
. pended to the transcript sent up. j 
_ The error assigned was, that the court below erred in 
dismisssing complainant's bill. 


Phelan, for plaintiff in error. 
* Porter, contra. 


* PER- CURIAM.—The only error assig ned is, that the 
court below erred in dismissing the complainant’s bill 
- for the cause mentioned in the decree. The writ-of er- 
ror is not prosecuted in the case in equity, and the decree, 
“avhich is appended to the proceedings in this suit, is no 
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part of the record, and ought not to have been attached 
to it. 

If there is error in the decree dismissing the bill, it is 
a matter which can be examined when that decree is 
sought to be revised; but the two cases at law and in 
equity cannot be confounded tozcther, and made one case, 
for any purpose. 

Let the judgment be affirmed. 





ROBERTS vs. ADAMS. 


1. Where one signs his name to a b!ank piece of paper, with in- 
tent that it shall be filled up, as a note or endorsement, he is 
liable on the same, although the person intrusted with it shall 
violate the confidence reposed in him, by filling it up with an- 
other sum, or using it for another purpose, than the one inten- 


ded. 


. Such a blank, is a letter of credit to any amount which the 
person to whom the same is confided, may choose to insert in 
it. 


. And if sucha b!ank be obtained by a firm, when in existence, 
and be filled up by one of the partners after its disso'ution, 
each partner will be liab'e to reimburse the moneys paid by 
the signer or endorser in b!ank to the holder. 


. Where one lends his name on an instrument in blank, to part- 
ners as their security, and by the neg'igence of one partner, 
and;the fraud of the other, the lender is compelled to pay the 
sum inserted in the blank instrument—-he is entit!ed to reim- 
bursement from either of the partners. 


5. It seems, however, that if a blank be entrusted to one for the 


RP. 38 





298 _ REPORTS OF CASES IN 





Roberts vs. Adams. 
purpose of inserting a limited sum in it, or to be used for a par 
ticular purpose, and it be filled up with a larger sum, or used 
for a different purpose, than that contemplated by the signer o1 
endorser of the blank, and the facts he traced to the know 
ledge of p!aintiff, at the time he acquires possession of the in- 
strument, it will prevent a recovery. 





Error to the Circuit court of Dallas. 

Assumpsit tried before Harris, J. The action was 
brought torecover of defendant for money paid, laid out 
and expended, lent and advanced, for defendant by plain- 
tiff: also for money by plaintiff paid as security for de- 
fendant, and one Henry Ross, on a note executed by Ross 
& Roberts, Alfred Roberts and plaintiff, dated Mobile, 
twenty-fifth February, eighteen hundred and thirty-four, 
payable sixty days after the date thereof, to White & 
Seymour, for eight hundred dollars. Also for money 
plaintitf had paid as security to defendant, and said 
Ross, in the note above described, on which note a judg- 
ment was rendered in the Circuit court, at the Spring 
term, eighteen hundred and thirty-six, against plaintiff 
and said Ross & Roberts, in favor of Phillips & Edwards, 
for nine hundred and twenty-three dollars 56 cts., be- 
sides costs, which judgment had been paid and satisfied 
by plaintiff. P 

On the trial of the cause, it was proved, that the de- 
fendant had been in partnership with one Ross, and that 
while so in partnership, the plaintiff had signed, as one 
of the securities, for the firm of Ross & Roberts, a blank, 
to be filled up with a note of five hundred or one thou- 
sand dollars, for discount at.the Montgomery branch 
bank. The blank not being so used, remained in the 
drawer of the store house of Ross & Roberts, until after 
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their dissolution, When Ross had the closing of the busi- 
hess, anu there was evidence conducing to prove, that 
Ross had, after the dissolution, filled up the blank with 
a note of eight hundred dollars, to White & Seymour, 
negotiable at the State branch bank at Mobile, in pay- 
ment of a partnership debt. The plaintiff had been sued 
on this note so filled up, and the amount recovered and 
collected on execution. 

The defendant asked the court, to charge the jury, that 
the plaintiff could not recover, if the blank had been filled 
up by Ross, after thedissolution, even to pay a partner- 
ship debt—which was declined by the court. 

The plaintiff in error, assigned the refusal of the court 
to charge as desired, as error. 








J. B. Clarke, for plaintiff in error. 
Phillips, contra. 


J. B. Clarke, for plaintiff in error. In this case, the 
questions for the court are—When did the liability on 
the note commence? Was it before or after the dissolu- 
tion? When did the contract with White & Seymour 


on this note, originate? This does not present any 
question, as to the rights of an innocent holder, or inno- 
cent security, or publication of dissolution, as seems to 
be supposed by the counsel for the defendant in error; 
but the bare question—Wwhen was the contract made?— 
as to which, see Chitty on Bills, (Ed. 1886,) 58, 61; Kil- 
gour vs. Finlyson, &c. 1 H. Black. 155; Wrightson vs. 
Pullan, 1 Star. R. 375; 2 Ser. & Lowber’s R. 433; Wright, 
¢c. vs. Pulham, 2 Chit. R. 121; 18 Eng. C. L. 271. 


s 
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The case of Abel vs. Sutton, (3 Esp. R. 108,) is con- 
sidered full to the point, that Ross could not fill up the 
note after the dissolution, so as to bind Roberts. In the 
appendix to the above edition of Chitty on Bills, 845, 
there is also a note of a case in 3 Vermont R. which is 
considered identical in principle, if not in fact. 


Phillips, for the defendant in error. The note in 
question was signed in blank, and though filled up by 
the principal maker for a larger sum, and for a different 
purpose than was understood by the security (Adams) at 
the time he signed the paper. It was competent for the 
principal to do so, and the case being free from fraud, 
the note is available in the hands of an innocent holder 
—(See Chitty on Bills, 33, and note, last edition; 2 Con. 
Rep. Sup. Court U. S. 214; 4 Campbell’s R. 97; 4 Mass. 
R. 45; 1 Selwyn’s N. P. last edition, 289; Chitty on 
Bills, 313, last edition.) 

No notice of the dissolution of the co-partnership ha- 
ving been given, it was competent for one member to 
bind the firm, more especially with one who had had 
previous dealings with the concern—(See Collyer on Part- 
nership, 310, 311; Chitty on Bills, 58,59; 6 Cowen’s 
R. 701.) 

The defendant (Adams) having paid the debt as secu- 
rity of Ross & Roberts, and not being privy to the filling 
up of the note by Ross, he is certainly entitled to recover 
of Roberts, as the money was paid on account of the co- 
partnership, . 


GOLDTHWAITE, J.—It is insisted by the counsel for 
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the plaintiff in error, as the note signed by Ross & Ro- 
berts, and the defendant in error, Was put in circulation 
after the dissolution of the partnership, that it was not 
binding on Roberts, and consequently, that he is not lia- 
ble to reimburse the defendant in error. We do not con- 
sider this as the question presented by the facts stated in 
the bill of exceptions. Adams became the security at the 
request of the partners, and if he was placed in a situa- 
tion in which the amount of the note could be legally 
recovered from him, there can be.no doubt but that each 
of the partners is liable to refund him the money he has 
paid. 

It would not have availed him as a.defence to the note, 
when sued by White & Seymour, or their endorsee, to 
have proved every fact which is stated, unless he could 
have brought home to the plaintiff in that action, a 
knowledge of the circumstances under which his signa- 
ture to the blank note was obtained, and no such know- 
ledge is pretended. Norule can be better settled, than 
the one which determines that he who signs his name 
to a blank piece of paper, with intent to be filled up as a 
note or endorsement will be liable, although the person 
entrusted therewith, shall violate the confidence reposed 
in him, by filling it up with another sum, or using it for 
another purpose than the one intended—(Collis vs. Em- 
ett, 1 Hen. Black. 313; Russel vs. Langstaffe, Doug. R. 
496; Snaith vs. Mingay, 1 M.&S.R. 87; Crutchly vs. 
Mann, 5 Taunt. R. 529; Pasmore vs. North, 13 Kast. R. 
517; Crutchley vs. Clarence, 2 M. & S.R. 90; Brahan vs. 
Ragland, 3 Stewart, 247; Violett vs. Patton, 5 Cranch, 142; 
Mitchell vs. Culvér, 7 Cowen, 336; Putnam vs. Sullivan, 
4 Mass. R. 45.) 
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If it was admitted that Roberts was not liable on the 
note, to a bona fide holder of it, because of the want of 
authority in his partner to bind him at the time it was 
filled up, this would not change the aspect of the case, as 
the defendant in error would clearly be liable to such a 
holder; asthe blank signed by him was a letter of credit 
to any amount which those to whom he confided it 
might choose to insert init. The case does not differ in 
principle from one in which the name of the defendant 
in error should appear as the only signature to the note. 
In such a case, if borrowed or obtained by the firm when 
in existence, and filled up by one of the partners after its 
dissolution, each partner, it is couceived, would be liable 
to reimburse the money paid, tecause the credit and con- 
fidence was given to the partnership, and not to the in- 
dividual. 

We do not advert tothe fact, that the note was passed 
away in payment of a debt, for whjch Roberts was un- 
questionably bound in law, it having been contracted 
during the continuance of the partnership. This debt 
has, in effect, been paid by Adams; but however strong 
this equitable ground may -appear, we prefer that our 
decision shall rest on the sole ground, that Adams lent 
his name to the partners, as their security, and that they 
by their acts, (the negligence of the one, and the fraud of 
the other,) have caused him to pay the amount recovered 
against him. He is clearly entitled to reimbursement 
from either partner. 

Let the judgment be affirmed. 
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DOZIER VS. JOYCE. 


1. Every court of justice, of necessity has the power, whilst the 


papers of a cause are in fieri, to supply a loss occasioned ei- 
ther by accident or design. 


2. Where thé commissioner$ appointed to take a deposition, bas 
omitted to certify it by his signature, the deposition cannot be 
read in evidence; but the omission ‘of the scals will not ope- 
rate to exclude the depositions, 


3. Where a point reserved for the determination of the Supreme 
court, will with equal propriety admit of a construction which 
wi.l support or defeat the judgment of the court below—the 
former will be adopted as the true construction. The party 
wishing to avail himself of an alleged error’ in the judgmeut 
of an inferior court must reserve the point, and présent it on 
the record with reasonable certainty. 


4. A decision on the probate of a will, is a judicial proceeding, 
and the court in which it is registered is a court of record, 
and if the presiding judge is also clerk of the court, he has 
authority to test the records of his court in both capacities. 


5. All courts in the United States, take judicial notice, that tri- 
bunals are estab'ished in the several States, for the adjudica- 
tion of controversies, and the ascertainment of rights. 


6. The certificate and sea! which gives verity to a record, unless 
the record itself discloses the waut of jurisdiction, establishes 
as well the right of the court, to adjudicate the matter con- 
tained therein, as that such facts were adjudicated. 


7. A witness cannot be examined to any distinct collateral fact, 
for the purpose of impeaching his testimony afterwards:— But 
if the witness voluntari! y swears fa'sely in re’ation to matters 


not within the issue, he may be impeached by contradicting 
him. 


8. A defendant in trover, may defend himself, by shewing title in 
a third person, and so also may a defendant in detinue. 
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9. But a mere trespasser cannot set up an outstanding title in a 
third person, without connecting himself with it. 





Error to the Circuit court of Autauga. 

Detinue, tried before Judge A. Martin. Plaintiff de- 
clared against defendant in detinue, for several slaves 
Which defendant had taken from the possession of plain- 
tiff and unlawfully detained. Plea—non-détinet. Ver- 
dict and judgment for plaintiff. | 

On the trial of the cause, the plaintiff proved that he 
acquired the possession of the slaves, the subject of the 
controversy, on his intermarriage with one A R in South 
Carolina, in the year eighteen hundred and thirty-two. 
On first January, eighteen hundred and thirty-six, de- 
fendant seized and took said slaves from the agent of the 
~plaintiff without authority. The slaves had been de- 
manded of the defendant, and he had refused to deliver 
them. 

Defendant introduced a dced of gift from A. R., con- 
veying to her infant daughter, Elizabeth A. M. Ramsey, 
the slaves (and divers other property) the subject of the 
suit. The marriage with plaintiff took place about 
three weeks subsequent to the execution of the deed, and 
the execution of the deed, and the intended marriage, 
were spoken of before the marriage in the neighbor- 
hood. 

The deposition of a witness was offered in evidence 
by defendant, to which plaintiff objected on the grounds: 

1. That the affidavit on file in the clerk’s office, to ob- 
tain the commission to take said deposition, was with- 
out the attestation of the clerk—nor did it appear by any 
certificate of the clerk, that the same had been sworn to 
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2. That the commissioners who took the deposition 
did not certify the same under their hands and seals. 

On the first point, the court decided that the clerk 
might then be sworn, and state whether or not the affi- 
davit had been duly made and sworn to, at the time the 
commission issued—-to which plaintiff excepted. The 
second objection was sustained by the court, and the tes- 
timony rejected, to which defendant. excepted. | 

Plaintiff offered in evidence, a paper purporting to be 
a transcript of the last will and testament of J. R., de- 
ceased, of Greenville district, South Carolina, (said J. R. 
Was the former husband of-A. R.,) by which the property 
was bequeathed to.A. R. for her life, and to her daughter 
after the death of said’ A. R. ‘The will was certified to 
be a true copy, by the ordinary of the district, who was 
both judge and elerk of the court. . Defendant’s counsel 
objected to the transcript,.and the endorsements, going 
to the jury, as evidence, but the objections were over- 
ruled by the court, to which defendant excepted. 

Plaintiff introduced evidence of a conversation, be- 
tween one Tandy Walker and the plaintiff’s wife, 
which was objected to by defendant, but was permitted 
to go to the jury by the court, for the purpose alone of 
impeaching the testimony of one of defendant’s witness- 
es, who was proven to have been present, but denied 
having heard any such conversation—'To the admission 
of this testimony, defendant excepted. 

After the trial had progressed some time, it was ascer- 
tained that the writ and declaration were lost, although 
the declaration had been in the hands of the jury, and 
all the papers had been before the court, some time after 

8 P. 39 








306 ‘ _- REPORTS OF CASES IN 





Dozier vs. Joyce. 





the trialhad commenced. Plaintiff moved the court for 
leave to substitute a new writ and declaration, which 
Was permitted by the court—to which defendant excep- 
ted. 

The court charged the jury, thatif they believed that 
said deed was made on the eve of an intended marriage, 
and without the knowledge of the plaintiff, it was a 
fraud on his marital rights, and void, so far as the plain- 
tiff was interested—to which defendant excepted. 

The court further charged the jury, that if they be- 
lieved that the plaintiff had been in peaceable possession 
of the property, for more than three years; that a tor- 
tious taker could not avail himself of a better title in a 
third person—to which defendant excepted. 

The following is the certificate of the ordinary, en- 
dorsed on the will received in evidence: 

* South Carolina: Edgefield district. I, Oliver Towles, 
ordinary of the district aforesaid, do certify, that the 
foregoing pages contain true copies of the will,” &c.— 
“that by the laws of the State, I, as ordinary aforesaid, 
am keeper of all books, papers and records, relating to 
the office of ordinary, or to the probate of wills, admin- 
istration, &c., and am also sole judge of the court of or- 
dinary, for the district aforesaid, subject to appeal to the 
court of common pleas; and that this certificate is in due 
form. of law, and by the proper officer. | 

“Given under my hand and private seal, (there being 
no seal of office,) at Edgefield, this 28th day of March, A. 
D. 1837. Otrver Tow es, O. E. D. [seal.”] 

“The State of South Carolina. I, the the undersign.- 
ed, Baylis J. Earle, one of the circuit judges of the Su- 
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perior court of law, and a presiding judge of the district 
of Edgefield, do hereby certify, that Oliver Towles, who 
hath signed the within certificate, is, and was at the 
date thereof, judge and register of the court of ordinary, 
for the said district of Edgefield, having jurisdiction of 
the probate of wills, and the granting of lettersof ad- 
ministration, on the estates of intestates, and of the ac- 
counts of executors and adininistrators; and also having 
the lawful custody of the records appertaining to the said 
court of ordinary :—That his certificate above is in due 
form, and entitled to full faith and credit. 

“Given under my hand, this 29th day of September, 
1837. B. J. Earve.” 

The following errors were assigned: 

1. The court below erred.in allowing a new writ and 
declaration to be substituted, as shewn by the bill of 
exceptions. 

2. The court erred in the several instructions or 
charges given to the jury, on the trial of the cause, which 
are stated in the bill of exceptions. 

3. The court erred in permitting the evidence to be 
given to the jury, of a conversation between the wife of 
the plaintiff in the court below, and Tandy Walker. 

4. The court erred in admitting a transcript of the 
will of the former husband, of the wife of plaintiff, as 
evidence. 

5. The court erred in rejecting the deposition, offered 
during the trial of the cause, by defendant below. 

6. The record shews no declaration, writ or plea. 


Parsons, for the plaintiff in error. 
Dargan & J. B. Clarke, contra. 
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Parsons, for the plaintiff in error, contended— 

1. That defendant in detinue may prove title in a 
third person—(2 Stark. Ev. 494; 14 J. R. 128; 11 J.R. 
529, 300; 1 Wash. R. 308; Carroll vs. Pathkiller, 3 Por. 
R.; 3 Stark. (trover) 1504. 

2. That a widow about to marry, may give part of 
her property to her child by the first husband—(2 Porter’s 
Rep. 527; 1 Vern. Rep. 408; 2 P. Williams’ Rep. 674; 2 
Brown’s Ch. Rep. 345; 2 Des. Rep. 264; Sug. Vend. 459; 
Harper’s Ch. Rep.) 

3. -Where the pleadings-are lost, copies on affidavit 
should not be received—(1 Stark. R. 187.) 

4. The court should not permit a witness to be con- 
tradicted on an immaterial or collateral point, to discre- 

* dit him--(3 Stark. 1754, top; same vol., note 1, page 
1739.) 


ORMOND, J.—The questions of law arisimg out of the 
record, in this cause, will be considered in the following 
order: 

1. Had the court the power to substitute copies of the 
writ, declaration and pleas in the cause, on an. affidavit 
of their loss during the trial of the cause ? 

2. Was the court correct in rejecting the deposition of 
Lucretia Thompson ? 

3. Did the court err in permitting the transcript of 
the will of John Ramsey, deceased, to be read in evi- 
dence to the jury ? 

4. Was the objection well taken, to the evidence ad- 
mitted by the court, to impeach. the testimony of one of 
the witnesses of the plaintiff in error? 
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5. Did the court err in charging the jury, that if the 
_ hegroes sued for had been in the peaceable possession of 
the plaintiff, that a wrong-doer could not avail himself 
of 4 better title in a third person? 

Every court of justice must of necessity have the power, 
whilst the papers of a cause are in fieri, to supply a loss 
occasioned either by accident or design. If this were not 
80,.its progress could be stopped at any time, by the 
wilful abstraction of part of the papers of a cause from 
the files, or by a casual loss, consequent on the hurry and 
confusion of a nisi prius court. This is a conservative 
principle, which must inhere in all courts; and in its ap- 
plication, is analagous to the familiar rule of evidence, 
authorising the reception of secondary proof, when the 
best evidence cannot be had. The recordsof the court 
being the highest grade of evidence, can in general be 
proved only by themselves; whether there may not be 
cases, When even this rule might yield to stern necessity, 
it is not necessary now to determine, as the papers per- 
mitted to be substituted in this case, were not records. 

It was strenuously urged by the plaintiff’s counsel, 
that in every case in which secondary evidence of 
a written instrument is received, an opportunity is 
afforded the adverse party, of questioning its loss, and 
disputing the truth of the secondary proof, which was 
not permitted in this case, as the judgment of the court 
Was ex parte. A 

The answer to this objection is, that the whole mat- 
ter passed under the eye of the court. The presiding 
judge was certified of the former existence of the papers, 
not only from their having been read to the jury, as in 
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this case, but also from the memorials extant on the 
docket, and minutes of the court. The adverse counsel 
were present, and if any attempt had been made to foist 
into the cause untrue copies of the lost papers, the at- 
tempt could be resisted by counter affidavits, in which 
event the court would require the most plenary proof. 
In this case, the opposing counsel did not even suggest 
that the substituted papers were not substantially cor- 
rect; we cannot therefore doubt, that the court was 
right in receiving them. 

It has been determined by the Supreme court of New 
York, that a writ of fierit facias, after it had been levied 
and accidentaily destroyed by fire in the officer’s house, 
that the lost paper could be replaced by a copy—(3 John. 
Rep. 418; White ys. Lovejoy; see also 2 Burrow’s Rep. 
1072; 4 Term. Rep. 514.) 

The objection to the reading vf the deposition of Lu- 
cretia. Thompson. is so inartificially presented, that we 
are unable to say what point was intended to be raised 
for revision in this court. It is uncertain whether the 
objection was, that the commissioners who took the de- 
pasitions, did not certify it by their signatures, or that 
their certificate was not sealed. If the former was the 
alleged defect, it was sufficient to exclude it; if the lat- 
ter,it was not. When a point, reserved for the determi- 
nation of this court, will with equal propriety admit of 
a construction which will support or defeat the judg- 
ment of the court below, we must adopt the former as 
the truc construction. The party who wishes to avail 
himself of an alleged error in the judgment of an inferior 
court, must reserve the point, and present it on the record 
with reasonable certainty. 
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The objection to the introduction of the transcript of 
the will of John Ramsey, is founded on the supposed in- 
sufficiency of the certificate of the clerk. It isin these 
words: 

“South Carolina: Edgefield District. 

“T, John Towles, ordinary of the district aforesaid, do 
certify, that the foregoing sheets, &c. &c.—that by the 
laws of the State, I, as ordinary aforesaid, am keeper of 
all books, papers and records, relating to the office of or- 
dinary, or to the probate of wills, administration of es- 
tates, or accounts of executors and administrators, and 
am also sole judge of the court of ordinary for the dis- 
trict aforesaid, shbject to appeal to the court of common 
pleas; and that this certificate is in due form, and by the 
proper officer. Given under my hand and probate seal, 
(there being no seal of office.”) 

The act of Congress of seventeen hundred and ninety, 
providing for the authentication of the records and judi- 
cial proceedings of the courts of any State, by the attes- 
tation of the clerk with the seal of the court annexed, 
together with the certificate of the presiding judge, must 
be held to reach such a case as this, or it is not provided 
for; as the act of eighteen hundred and four, for the au- 
thentication of records, not judicial proceedings, will not 
apply. ‘The decision on the probate of a willis a judi- 
cial vroceeding, and the court in which it is registered, a 
court of record, and if the presiding judge is also clerk of 
the court, he must have authority to attest the records of 
his court in both capacities. 'This has been done in this 
case.. 

In the case of Bessell vs. Edwards, (5 Day’s R. 368,) it 
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was held, that when a justice of the peace holds a court 
of record, and has no clerk, he may certify these facts: 
that there is'no seal, and that his attestation is in due 
form, and that a record thus certified, would be evidence 
in another State. 

So,-in the case of Huff vs. Campbell, (1 Stewart, 543,) 
it was held, that a certificate made by one of the judges 
of the Supreme court of ‘Tennessee, certifying that an in- 
dividual was clerk of that court, was sufficient, notwith- 
standing the act of Congress requires such certificate to be 
made by “the judge, chief justice, or presiding magis- 
trate”—it appearing from the law of Tennessee, that 
there was no chief justice or presiding magistrate of that 
court. 

sIt was also objected, that it did not appear, that by 
the law of South Carolina, wills are required to be proved 
and recorded. All courtsof the United States take ju- 
dicial notice, that tribunals are established in the several 
States, for the adjustment of controversies and the ascer- 
tainment of rights. 

Some tribunal must necessarily be charged with the 
‘duty of proving and recording wills and testaments; and 
it might as well be demanded in any case where a re- 
cord of another State is offered in evidence, that the law 
creating the court and defining its powers, must be pro- 
duced, as in this. The certificate and seal, which gives 
verity to the record, establishes as well the right of the 
' court to adjudicate the matter contained therein, (unless 
indeed the record itself discloses the want of jurisdiction) 
" as that such facts were in truth adjudicated. 

It follows, that-the court did not err in admitting the 
transcript. | 
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The objection taken to evidence admitted to impeach 
one of defendant’s witnesses, is thus stated in the bill of 
exceptions: “ The plaintiff introduced evidence of a con- 
versation between one Tandy Walker and the plaintiff’s 
wife, which was objected to by defendant's counsel, but 
Was permitted to go tothe jury by the court, for the pur- 
pose alone of impeaching the testimony of one of defen- 
dant’s witnesses, who was proven to have been present, 
but denied having heard any such conversation.” 

It is insisted by the counsel for the plaintiff, that the 
court permitted the testimony of the witness to be im- 
peached, by proving that he had sworn falsely, in a mat- 
ter not material to the issue. It is not easy to ascertain 
from the record, what point was really intended to be 
presented. What influence the conversation between 
Tandy Walker and the plaintiff’s wife could have in the 
cause, or whether it was material to the issue or not, is 
difficult to say, without knowing what the conversation 
was, and under what circumstances it took place. Still 
less can it be ascertained from the record, whether the 
Witness thus sought to be impeached, had voluntarily 
denied having the conversation, or whether it was 
brought out by the cross-examination of the plaintiff. 

The rule is, that a witness cannot be examined to any 
distinct collateral fact, for the purpose of afterwards im- 
peaching his testimony by contradicting him. But ifa 
Witness voluntarily swears falsely in relation to matters 
not within the issue, we can see no reason why he 
should not be impeached by contradicting him. The 
reason for the former rule, usually given, that the wit- 
ness cannot be presumed to come prepared to defend 
& P. 40 
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himself, on such collateraP matters, fails, when the testi- 
mony is voluntarily given, or not objected to. 

In the case of Carlos vs. Brook, (10 Vesey, jr.) in treat- 
ing of .this subject, Lord Eldon says, “It was not at all 
put in issue whether he (the witness) had been insolvent, 
or had compounded with his creditors; but having 
sworn the contrary, they proved by witnesses, that he 
who had sworn to a matter not in issue, had sworn false- 
ly in that fact, and that he had been insolvent and had 
compounded with his creditors, and it would be lamen- 
table if the court could not find means of getting at it, 
for he could not be indicted for perjury, though swearing 
falsely ; the fact not being material—(See also Purcell vs. 
McNamara, 8 Vesey, jr. 324; Tucker vs. Welch, 17 Mass. 
160; Staple vs. Spohn, 8 Serg. & Rawle, 317.) 

In this case, from the construction we put on the bill 
of exceptions, it appears that the objection was not that 
’ the witness was compelled to answer to collateral facts, 
but to the right of the opposite party to contradict him, 
by showing that he had not sworn truly. From what 
has been said, it appears there was no error in this. 

Could the defendant below protect himself by proving 
a better title in a third person? 

That in the action of trover, the defendant may de- 
fend himself by showing title in a third person, is a rule 
frequently laid down in general terms in the books. To 
that effect are the cases cited by the plaintiff’s counsel— 
(Schermerhorn vs. Van Volkenburg, 11 Johnson’s Rep. 
529, and Rotan vs. Fletcher, 15 Johnson’s Rep. 207.) 

The action, in this case, is detinue ; but it is not per- 
ceived that any substantial distinction exists between 
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the two actions as to this question. A general or special 
property in the chattel sued for, is sufficient t® maintain 
either action. 

No case has been cited to sustain the position of the 
plaintiff’s counsel, that a mere trespasser can in either 
action set up an outstanding title in a third person, with- 
out in some way connecting himself with it. The con- 
trary, however, has been held in the case of Duncan vs. 
Spear, 11 Wend. R. 54. Inthat case, it was determined 
that a mere prior possession obtained by a purchase un- 
der a void execution, was sufficient to prevent the de- 
fendant from setting up atitle in a third person, without 
shewing some claim, title or interest in himself. 

The court, in-delivering their opinion, refer to the case 
of Daniels vs. Bell & Brown, decreed in the same court a 
few years before, in which the same principle was as- 
serted. 

The two cases from 11 and 15 Johnson’s Reports, are 
briefly reported, but it appears in both cases that the 
defendant’s caine lawfully into possession, which mate- 
rially distinguishes those cases from this. In this case, 
the defendant obtained the possession of the slaves by 
his marriage. They are tortiously taken from him by 
the plaintiff, without color of title on his part, or in any 
manner connecting himself with the title. To permit 
such a defence to prevail, would be to encourage viola- 
tions of the law. 

The argument most relied on by the plaintiff’s coun- 
sel, and therefore deserving an answer, is, that if this 
recovery is allowed against the plaintiff, he cannot af- 
terwards protect himself by the judgment, if sued by the 
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true owner. If it were true, that by his tortious act he 
has subjected himself to two actions, he certainly cannot 
found an argument on that fact, for his impunity, when 
sued by one whose possession he has invaded. But we 
do not see that this consequence follows. . 

The defendant, as husband, became entitled to all the 
personal property of the wife, in her possession at the 
time of the marriage, and may hold it until a better title 
is asserted. Having, then, the right to the possession, he 
has a right to recover for an injury done to it; and if 
the daughter of the wife, by virtue of the anti-nuptial 
gift, should hereafter assert and maintain her title to the 
property, it is not easy to conceive on what principle she 
could recover of the plaintifi in error, for an injury done 
to the possession, at a time, when that possession lawful- 
ly belonged to another, and for which injury, compensa- 
tion had been made. 

The view we have taken of this point of the cause, 
renders it unnecessary to consider whether the court de- 
creed correctly as to the legal effect of the deed made by 
the wife of the defendant, a short time before the mar- 
riage to her daughter. Even if the decision of the court, 
that such a conveyance on the eve of marriage, without 
notice to the husband, is a fraud on his marital rights, 
and therefore void, per se, Was Wroig, it could not by pos- 
sibility prejudice his rights, as the court had previously 
decided right, on a point which was decisive of the case. 

The judgment is affirmed. 
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STURDEVANT Us. THE HEIRS OF MURRELL. 


1. By the act of eighteen hundred and twenty-one, abolishing 
the fictitious proceedings in ejectment, and substituting the 
action of trespass—the laws in foree in relation to the action 
of ejectment, except so far as it related to the fietitious pro- 
ceedings, were deciared to be applicab!e to the action of tres- 
pass to try titles. 


2. But the English praciice in relation to ejectment, has not 
been adopted in this State. 


3. The declaration, in trespass to try tit’e, shou'd deseribe’the 
land in controversy with so much particu'arity and precision, 
as will inform the defendant what he is to defend against, and 
the court for what it is to render judgement. 


4. Where one pleads “not guilty” to an action of trespass to try 
title, he is forec'osed from availing himse'f of an obj: etion to 


the declaration—but may, in error, insist upon the insufficiency 
of the verdict and judgment—And 


5. A verdict and jndgment not specifying the lands, found ille- 
gaily in a party's occupancy, with such certainty as will show 
where they lie, or the wumber of acres and extent of lines,— 
will not be sustained.— ~ 
Error to the Circuit court of Mobile. 

Trespass, to try title, before Harris, J. 

Defendant plead not guilty. Verdict and judgment 
for plaintiffs; to reverse which, a writ of error was ta- 
ken. 

It was, in part, assigned in error- 

That there was no proper or sufficient description of 
the land sued for, in the writ, declaration, verdict or 
judgment ;— wherefore, for n&certainty, and because no 
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particular quantity is named, described or identified, the 
said proceedings were erroneous. 


Stewart § Thornton, for the plaintiff in error. 
Campbell, contra. 


Thornton, for plaintiff. The first assignment of error, 
is the vagueness of the whole record, from the writ to the 
judgment, in the description of the land sued for. It seems 
that the old rule, was such, that the party plaintiff need 
not be specific in that particular; but that he could point 
out to the sheriff who had a habere facias possessionem, 
and take possession of the proper land at his peril. This 
rule was anomalous and dangerous. (See a case limit- 
ing it in this court—Sawyer vs. Fitz, 4 Stew. & Porter, 
365, and the cases cited.) The preliminary proof of the 
admission of the secondary evidence of the certificate of 
the register of the land office at Jackson, was insufficient. 
(See Mitchell vs. Mitchell, 3 Stew. & Por. 84, und Brad- 
ford vs. Bradford, in this court.) 


Campbell, for defendants in error. The description in 
the declaration is sufficient—and if not sufficient, the 
defendant in the court below, could not object after the 
joinder of issue—(4 Day’s R. 448, note; Aik. Dig. 265, 
266, 342; 3 Stew. 61; Harden’s R. 57, 58, 76; Adams’ 
Eject. 18, 20; 4 Binney, 77.) 


COLLIER, C. J.—The first question raised in this case, 
is, as to the sufficiency of the declaration, verdict and 
judgment, to entitle the defendants in error to their writ 
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of habere facias possessionem. The land sought to be 
recovered, is described in the declaration as “situate in 
the county of Mobile, on the south side of three mile 
creek, at, or near the place called the pass of suriague, 
bounded on the east by lands belonging to Benjamin 
Dubroca, on the north by three mile creek, and on all 
Other sides by lands vacant at the time the same was 
granted to the said John Murrell, that is to say, on the 
seventh day of May, eighteen hundred and four.” The 
verdict merely negatives the truth of the plea, and finds 
the plaintiff guilty of the trespass charged in the declara- 
tion. The judgment adjudges to the defendant the pos- 
session, describing the land in the same general terms as 
are employed in the declaration. 

By an act of the Legislature, passed in eighteen hun- 
dred and twenty-one, the fictitious proceedings in the ac- 
tion of ejectment, were abolished, and the action of tres- 
pass substituted as the mode of trying the right and title 
to lands, &c., and the laws then in force in relation to 
the action of ejectmment, except so far as it related to the 
fictitious proceedings, were declared to be applicable to 
the action of trespass to try titles—(Aik. Dig. s. 41, 42, p. 
265.) -When the action of ejectment was first intro- 
duced into practice in England, very great certainty was 
required in describing the premises in controversy, by 
analogy to a precipe quod reddat in a real action. But 
this severity has been relaxed in the courts of that coun- 
try, and it is not now deemed necessary that the descrip- 
tion should be so ceréain, that the sheriff, without the aid 
of the plaintiff, may know of what to give possession 
In such cases, the sheriff delivers the possession of the 
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premises recovered, according to the plaintiff’s directions, 
who, in receiving it, acts at his peril—if he takes more 
or other lend, he is a trespasser, and subjects himself to 
an action, or the court, in a summary Way, Will set right 
any injury the defendant may have sustained by divest- 
ing him of the possession of land not embraced by the re- 
covery against him—(Runnington’s Eject. 121, et post; 
4 ' Adams on Eject. 20, 21, 22, 23, 24, 25; 4 Day’s R. 448.) 
The English practice on this subject has not been 
adopted in this State. In Jinkins vs. Noel, (3 Stew. R. 
75,) this court say, “that all reasonable and practicable 
certainty of description should be required, and that the 
correct rule of law does not permit a successful plaintiff, 
by indemnifying the sheriff, or otherwise, to exercise an 
arbitrary discretion, as to the quantity or particular lo- 
cation of the lands to be delivered under his recovery ; 
but that the verdict and judgment must ascertain, to a 
common intent, the precise lot or tract recovered, and that 
this must appear, either in the verdict and judgment, or 
by the usual reference to the declaration.” And in other 
States, a similar rule has been laid down. In Clark vs. 
Clark, (7 Vermont R. 190,) the court determined, that if 
lands are so imperfectly described in an action of eject- 
ment, that it cannot be known for what the verdict was 
given, the judgment should be arrested. In Fenwick vs. 
Floyd’s lessee, (1 Har. & Gill’s R. 172,) it is said, that “an 
auction of ejectnent is a remedy given to the party to ob- 
tain the possession of lands which are wrongfully de- 
tained from him; and as the sheriff, after judgment, is to 
deliver the possession of the lands recovered, there must 
be such a description of them, as will enable him to effect 
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that purpose.” In that case, the plaintiff in the eject- 
ment claimed “two hundred and fifty-one acres, being 
part of a tract of land, called, &c. lying and being in the 
county,” &e. The entire tract was four thousand acres, 
and because a more particular locality was not given to 
the part claimed, the court held that the declaration, and 
a writ of possession conforming to it, were both defec- 
tive. 

In Seward vs. Jackson, (8 Cowen’s R. 427,) the relaxa- 
tion of the rule which required a description of the pre- 
mises in the declaration, to be so certain, that the sheriff 
might know from his execution, of what he was to de- 
liver possession, is said to have been productive of numer- 
ous and vexatious applications to correct the errors of the 
sheriff in delivering possession. And the settled rule of 
the Supreme court of New York, “ where a general ver- 
dict is given for the plaintiff, is, to restrict him to the ta- 
king possession of so much only, as he gave evidence of 
his title to, on the trial”—(See also 1 Johns. Cases, 101.) 
In Gregory vs. Jacksons, (6 Munf. R. 25,) a verdict was: 
returned in these words: “ We, of the jury, find for the 
plaintiff, his term yet to come, in four hundred acres of 
land, parcel of the premises in the declaration mention- 
ed, and in the possession of the defendant,” &c. The 
Court of Appeals of Virginia, determined that the verdict 
Was too uncertain to warrant a judgment for the plain- 
tiff—inasmuch as it does not sufficiently designate the 
boundaries of the four hundred acres which it finds for 
the plaintiff, nor refer to any certain standard by which 
that defect may be supplied—(See also Clay vs. White et 
al. 1] Munf. 162.) 

8 P. Al 
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In England, the action of ejectment is regarded as 
strictly a possessory action, and determines nothing but 
the right of possession at the time of the demise laid in 
the declaration. Here, trespass to try title puts in issue 
not only the right to possession at the time of suit 
brought, but the /¢e simple title also, and the judgment 
is conclusive against both parties and their heirs. The 





inconclusiveness of a judginent in ejectinent, and the un- 
important consequences resulting from it there, compared 
with a similar proceeding here, may have induced the 
relaxation in the English practice. Be this as it may, 
we do not conceive that the ends of justice would be at 
all advanced by tolerating it in this State. Here, the 
lands have been surveyed, and numbered by surveyors 
acting under the authority of the federal government. 
These nuinbers may be easily ascertained by a person 
desirous of instituting a suit. If the lines have become 
so much effaced by time or other cause, that it is difficult 
to trace them, a county surveyor, with the aid of the 
field notes, may readily ascertain them. And if it is ne- 
cessary before trial, to give to the premises in dispute a 
particular location, upon the legal sub-division of which 
it is a part, an order of survey may be obtained for that 
purpose, and the jury find by their verdict, the precise 
parcel of land, of which the defendant wrongfully with- 
holds the possession from the plaintiff. 

Again: if a plaintiff is put in possession of land, 
which he has never recovered, or of more than he re- 
covered, the defendant would be without an available 
redress, to compensate him for the time he was wrong- 
fully kept out; where the piaintiff is unable to make 
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good any loss he may sustain by the improper execution 
of the judgment; unless he be allowed to look to the 
sheriff for reparation. In any event, his remedy would 
often be tardy and vexatious, for unless the record dis- 
cover what particular land was adjudged to the plaintiff, 
it would be necessary to show it by extrinsic proof, in 
order to set right the proceedings of the sheriff—a fact 
which it would be often difficult to prove. 

Our conclusion is, that, in the action of trespass to try 
. title, the declaration should describe the land in contro- 
versy with so much particularity and precision, as will 
inform the defendant what he is to defend against. and 
the court for what it is called on to render judgment. 
But, in the present case, the plaintiff in error cannot avail 
himself of an objection to the declaration—-he is fore- 
closed by having pleaded not guilty in the Circuit court. 
The statute is express to the point—(Aik. Dig. s. 46, p. 
266.) It is, however, competent for him to insist upon 
the insufficiency of the verdict and judgment. 

The jury have found the plaintiff guilty of the illegal 
occupancy of lands belonging to the defendants, but 
where these lands can be found we are not informed. 
They are bounded on the east by lands belonging to 
Dubroca, on the north by three mile creek—-but the re- 
cord is entirely silent as to the extent of the lines run- 


ning from north to south, or from east to west. These 


must be ascertained by a survey, aided by the Spanish 
Archives, in regard to the domain claimed by Spain in 
the year eighteen hundred and four, within the present 
limits of this State—a task requiring the exercise of 
judgment and industry. The land in dispute may, from 
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any thing appearing to us, contain five, or fifty thousand 
acres: the judgment does not warrant the issuance of 
an execution for any definite number, and because of its 
uncertainty, cannot be sustained. 

The questions of law arising upon the bill of excep- 
tions, we have not had leisure to examine, and as the 
defendant’s counsel has intimated that they will not 
arise upon another trial, we have declined their. consid- 
eration. 

The judgment is reversed, and the cause remanded. 
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ROGERS VS. RAWLINGS et al. 


1. By the terms of the act of Congress of the tenth of May, 
eighteen hundred, a forfeiture did not accrue immediately on 
the failure of a purchaser of lands, to pay within the period 
of time, for which a delay of payment was given. The lands — 
did not revert, until after they were again offered *for sale in~ 
the manner specified in the act. 


2. The act of Congress of the second of March, eighteen hun- 
dred and twenty-one, was a proposal to extend the term of 
payment many years, and required of the party accepting of 
the extension, to make a written declaration of his assent to 
the provisions of the act: one of which declared, that the land 
on which the further credit was taken, should be ipso facto 
forfeited to the United States, if the payments were not made 
within three months after the day appointed for the payment 
of the last instalment,—which became due on the thirtieth of 
September, eighteen hundred and twenty-eight. 


3. The act of Assembly of this State, of the fourteenth of June, 
eighteen hundred and twenty-one, invested the executor or 
administrator of the decedent, with authority to claim the be- 
nefits of the act of Congress, on behalf of the estates they re- 
presented. 


4, All the acts of Congress for the relief of the purchasers of 
public lands, expire d on the fourth of July, eighteen hundred 
and twenty-nine ; and all lands sold on credit, and not paid 
for on the fourth of October, eighteen hundred and twenty- 
nine, on that day, reverted to the United States: and every in- 
terest of a purchaser, or derived from him, was at an end. 


5. A forfeiture under this and similar acts, requires no act of en- 
try on the part of the United States, to make it complete and 
effectual. 


6. The acts of Congress of eighteen hundred and thirty, and 
eighteen hundred ‘and thirty-one, do not revive the estates of 
purchasers, previously forfeited to the United States, 
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7. The act of the thirty-first of March, eighteen hundred and 
thirty, gives aright of pre-emption of lands forfeited, to the 
purchasers, until the fourth ot July, eighteen hundred and 
thirty-one, upon their paying the minimum price per acre, in 
addition to the amount theretofore paid thereon and forfeited ; 
provided the price, including what had been paid, and the 
amount to be paid, should exceed three dollars and fifty cents 


per acre. 





8.And where one had paid more than three dollars and fifty 
cents per acre, when the purchase was made, his heirs and as- 
signs became entitled to a patent without paying any more 
money. 


9. The act of the twenty-fifth of February, eighteen hundred 
and thirty-one, extended a similar benefit to the purchasers, 
their heirs or assigns, of all the forfeited lands which original- 
ly sold for less than fourteen dollars’; if one dollar and tw venty- 
five cents per acre had been, or shou!d thereafter be paid. 


10. But the creditor of a purchaser, has no legal or equitable 
right, to insist on the gratuity bestowed in the act. 


11. A widow is not entitled to dower, of lands once purchased 
of the United States, but which have been subsequently for- 
feited. 


Error to the Circuit court of Madison. 

Petition for dower, triéd before Lane, J. 

The plaintiff instituted proceedings in the Circuit court 
of Madison county, praying that dower might be allotted 
to her in two quarter sections of land described in the 
petition. The court below dismissed the petition, on 
the ground, that the husband of the plaintiff, in his life 
time, was not seized of such an estate as to vest in his 
widow aright of dower, and this judgment was removed 
to this court by writ of error. 

The title toeach quarter section was similar, and may 
be thus stated. In February, eighteen hundred and 
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eighteen, one Samuel Dickson, purchased the lands from 
the United States, paid one fourth part of the purchase 
money. and received a credit for the other three fourths, 
under the then existing laws. Certificates of the pur- 
chase were issued to him in the usual form, which he 
transferred by endorsement, to William A. Rogers, the 
husband of the plantiff. Rogers died in the year eighteen 
hundred and twenty, then being in possession of the 
lands, and holding the certificates of purchase issued to 
Dickson. One Weeden administered on his estate, and 
as administrator, claimed for the estate of his intestate, 
the benefit of the further credit allowed by the act of 
Congress of the second of March, eighteen hundred and 
twenty-one, under the provisions of which, he surrender- 
ed the certificates of purchase issued to Dickson, and re- 
ceived from the proper officer, others of further credit, 
which he afterwards sold and transferred to one Amos 
Johnson, under an authority supposed to be given by a 
private act of the legislature of this State. After several 
intermediate assigninents, these certificates came to the 
possession of the defendant Rawlings in October, eigh- 
teen hundred and twenty-eight, who afterwards obtained 
patents, which were issued in his name, as the assignee 
of Dickson. No payment was ever made on the lands, 
except the one fourth paid by Dickson, at the time of 
the purchase, and Rawlings becaine entitled to patents, 
under acts of Congress of the thirty-first of March, eigh- 
teen hundred and thirty, and the twenty-fifth of Febru- 
ary, eighteen hundred and thirty-one. 

The counsel for the plaintiff insisted— 

1. That the estate vested in Rogers, was of such a na- 
ture as to entitle his widow to dower 
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2. That her title was not divested by the sale of the 
lands made by Weeden, under the private act of the le- 
gislature. And 

3. ‘That netwithstanding the forfeiture of the lands, 
because of the non payment of the purchase money, and 
their consequent reversion to the United States, she was 
ré-vested with her original title and estafe, by virtue of 
the acts of Congress of eighteen hundred and thirty, and 
eighteen hundred and thirty-one, and-thus became enti- 
tled to demand dower in the lands sued for. 





Robinson, for the plaintiff in error. 
Hopkins, contra. s 


GOLDTHWAITE, J.—It will not be necessary, in this 
case, to examine the first two positions assumed, as the 
conclusion to which we have arrived on the third, is in 
our opinion decisive of the claim. 

The act of Congress of the tenth of May, eighteen hun- 
dred, prescribing the terms and conditions on which the 
sales of the public lands of the United States should be 
made, was in force at the time of the purchase made by 
Dickson, and these lands were consequently within its 
provisions, as they were but partially paid for. By the 
terms of this act, a forfeiture did not accrue immediately 
on the failure to pay within the period of time for which 
a delay of payment was given. The lands did not ab- 
solutely revert to the United States, until after having 
been offered for sale in a particular manner specified by 
the act. Iam not aware that any effort was ever made 
to forfeit any lands under the provisions of the act of 
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eighteen hundred, and perhaps it was never contempla- 
ted that the provisions of this act could be changed, so as 
to affect a purchaser without his assent to the modifica- 
tion of his contract. Be this as it may, it cannot be 
doubted that the contract could be modified with the as- 
sent of the purchaser or his legal representatives. The 
act of the second of March, eighteen hundred and twen- 
ty-one, was a proposal on the part of the United States, 
to extend the term of payment for many years, and re- 
quired of the party accepting this extension, to sign a 
‘declaration in writing, of his assent to the provisions of 
this act, one of which declared the land on which the 
further credit is taken, shall be ipso facto forfeited to the 
United States, if the payments Were not made within 
three months after the day appointed for the payment of 
the last instalment, which became due on the thirtieth 
of September, eighteen hundred and twenty-eight. No 
mode is pointed out by this act, by which the represen- 
tatives of a deceased purchaser, or assignee of a purcha- 
ser, might avail themselves of its benefits. The Legisla- 
ture of Alabama, by its act of the fourteennth of June, 
eighteen hundred and twenty-one, (Laws of Ala. 344,) 
invested the executor or administrator of the decedent, 
with authority to claim the benefits of this act of Con- 
gress, on behalf of the estates which were refresented by 
them. Acting under the authority conferred in this 
manner, Weeden, the administrator of Rogers, in behalf 
of his estate, cjaimed the further credit, and surrendered 
the certificates of purchase which had been transferred 
by Dickson; and certificates of further credit, under the 
act of Congress, were issued. Thus the contract of Dick- 
8 P. 42 
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son with the United States, under the act of Congress of 
the tenth of May, eighteen hundred, was modified, and a 
new contract entered into, to be governed and controlled 
by the act of the second of March, eighteen hundred and 
twenty-one. re ae 

~~ All the acts of Congress for the relief of the purchasers 
of the public. lands, expired on the fourth day of July, 
eighteen hundred and twenty-nine, until which time 
they had been continued by several other acts of Con- 
“gress; and after giving the utmost latitude to their terms, 
it will be seen that all lands sold on credit, and not paid 
for on the fourth day of October, eighteen hundred and 
twenty-nine, on that day reverted to the United States, 
and every interest of a purchaser, or derived from hii, 
was at anend. It hashitherto been settled by decisions 
of this court, that the forfeiture under.these and similar 
acts, requires no act of entry on the part of the United 
States, to make it complete and effectual—(Gill vs. 'Tay- 
lor, 3 Porter’s R. 82; Kennedy’ & Moreland vs. McCart- 
ney, 4 Porter’s R. 141.) 

As all the estate of Dickson, or those claiming’ under 
him, was thus forfeited in eighteemhundred and twenty- 
nine, it would not be necessary to make any further ex- 
amination of this case, if it- was not supposed that the 
' previous estate of Rogers, and consequently his widow’s 
right of dower, was revived by the acts of Congress of 
eighteen hundred and thirty, and eighteen hundred and 
thirty-one. ‘ 

The first of these was passed the thirty-first of March, 


’ eighteen hundred and thirty, and directs that all pur- 


~--@hasers, their heirs or assignees, of lands forfeited, shall 
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have a right of pre-emption of the same lands, until the. 
fourth day of July, eighteen hundred and thirty-one, upon 
their paying into. the proper office, the sum per acre, 
which shall, at the time of payment, be the minimum 
.price per acre, of the public lands of the United States, 
in addition to the amount heretofore paid thereon and 
forfeited ; provided, that the ‘price, including what has 
already been paid, and the amount to be paid, shall not 
exceed three dollars and fifty cents per acre. | 

One of the quarter sections of land having ‘been pur- 
chased at a sum exceeding fourteen dollars per acre, 
more than three dollars and fifty cents was paid by Dick- 
son at the time when the purchase was made, and: con- 
sequently his heirs or assignees became entitled to a pa- 
tent, without their paying any more money. -The act 
of the twenty-fifth of February, eighteen hundred and 
thirty-one, extended a similar benefit to the purchasers, 
their heirs or assignees, of all the forfeited lands which 
originally sold for less than fourteen dollars, if one dol- 
lar and twenty-five cents per aere, had been, or should 
thereafter be paid. Under this last act, the heir or assignee 
of Dickson became entitled to a patent for the other quar- 
ter section, as more than that sum was paid by him at 
‘the time of the purchase. . 
--_It is obvious, from the terms used by this act, that it 
was-contemplated to bestow a benefit on the purchaser, 
his heir or assignee, and it must be considered as a mere, 
gratuity on the part of the United States, to those indi- 
viduals who were considered as the most fit and proper 
subjects to receive the donation or benefit. It could.not 
be contended, with any propriety, that a creditor of a 
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purchaser would have any legal or equitable right to in- 
sist on this gratuity. If the case coule be supposed, of 
one dying embarrassed with debt, the claim of the credi- 
tor, however morally just, could not be permitted to di- 
vest the heir of the purchaser, of the bounty conferred on 
him by the munificence of the government. {In legisla- 
ting on sich a subject, the respective claims of creditors, 
widows and heirs, might well be considered and appor- 
tioued, but it is not for a court, in giving a construction 
to a statute, to depart from the plain and obvious inten- 
tion of those who framed it. in order to substitute its own 
views of justice and equity, in the place of the clear and 
manifest, directions of the law. 

As we have arrived at the conclusion, that the land 
Was ipso facto forfeited to the United States in eighteen 
huudred and twenty-nine, by the omission to pay the 
extended debt, and that the widow can claim nothing 
under the subsequent acts of Congress, it is not necessary 
to investigate any question which may be supposed to 
exist between the defendant, Rawlings, as the purchaser 
under the sale made by Weeden, and the heirs of Rogers, 
as it cannot in any manner affect the present claim. 
Let the judgment be affirmed. 
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HITCHCOCK et al. vs. LUKENS & SON. 


1. To authorise a party to recover upon a count in the declara- 
tion, alleging a special contract, it is necessary to shew a con- 
tract substantially as alleged. 


2. But it is competent for a p'aintiff, where no special contract is 
proved, if he have a good cause of action, to recover either in 
a general indebilatus assnmpsit, quantum meruit, or quan- 
tum valebant, as the proof may warrant. 


3. Where one man has money in his hands, which ex equo et 
bono belougs to another, if there be no contract, modifying or 
coutrolling the geueral liability to pay, the person entit:ed to 
the money may recover in an action for money had and re- 
ceived to his use. 


4. Nor is it necessary that there shou'd have been any agreement 
between the parties, to entitle the plaintiff to maintain this ae- 
tion—for the law creates the privity and the promise. 


5. If mouey be given to one person to deliver to a third, the right 
to tite money is transferred to the latter, and he may maintain 
action. 


6. Nor does the statute of frauds interpose a barrier to a recovery 
in such a case—as the undertaking is not to answer for the 
debt, default, or miscarriage of another, but to pay the money 
of another already received, or when recetved, to a third per- 
son. . 


7. Where the execution of a trust creates a mere monied demand 





upon the trustee for a sum certain, or which may be reduced 
to a certainty by a reference to something else, there is no 
principle of law which renders necessary a resort to equity. 


8. If a contract under seal be so executed, as not to authorise a 








party injured by its breach to sue upon it, he may oe as- 
sumpsit, and make the contract, inducement by his declara- _ 
tion, or give it in evidence, without noticing it in the pleadings. 
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" Brror to the Circuit court of M obile. | 
"This Was an action of assumpsit, by Lukens & Son, 
‘against Hitchcock & Williams. 
‘The declaration contained two counts—one special, 
and one common count, for money had and received. 
The special count alleged, that in consideration that 
the. plaintiffs would relinquish their lien, acquired by 
execution, on a judgment against George Davis, on cer- 
tain property of Davis, that the defendants promised, 
that as soon as the defendants should sell said property, 
_as joint trustees of Davis, they would pay the plaintiffs. 
_ hat in- consideration thereof, the plaintiffs did relin- 
quish their lien.. That the defendants, as joint trustees, 
and for the benefit of plaintiffs, did sell said property, 
and received two thousand . dollars, whereby they be- 





eame liable—and upon this, a super se assumpsit was 
laid. 

The defendants pleaded -non-assumpsit and the statute 

of frauds, in which issue was joined. 

There was xu verdict for the plaintiffs, and a bill of 
exceptions taken by the defendants on the trial. 

The plaintiffs gave in evidence a deed of trust under 
set seal, signed. by George Davis and by the defendants only. 
e The deed recited, that divers judgments (twelve) had been 
| rendered against George Davis, (amounting, besides costs, 
fo two thousand nine hundred dollars;) that executions 
on those judgments had been levied on a steam-boat, 

fourteen ‘horses, carriages, &c.; that the creditors .had 
consented to extend the time of payment till the first of 
: April: provided, all the. property described could be ée- 
eured, and held subject to the payrient of the judgments 
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according to their priority; the trustees (the defendants): 
were to sell the property and pay the judgments, by. the 
first of April. It was specially provided, that the defen- 
. dants were not to be responsible for any loss or injury to 
the/property. _ | | 

The plaintiffs also gave in evidence, that they had di-. 
rected the sheriff not to proceed any further in their ex- 
ecution; but it was not’ shewn, nor the return on it. 
They offered evidence to shew that their execution had 
precedence over the others, except as to one for two hun- 
dred dollars. They also offered evidence, conducing to 
prove, that the defendants had sold a considerable por- 
tion.of their property, and that they had received about 
eighteen hundred dollars; and also proved a demand of 
the defendants of payment. 

The court refused to instruct the jury, that it was ne- 
cessary that the plaintiffs should prove the execution and 
return, to shew that: it was unsatisfied:.also, that. the 
contract being under seal, that the plaintiffs could not 
recover: also, that.to recover on the first count, they must 
prove a special contract as therein declared on—and that 
- if the contract proved was variant, they could not 
recover on that count: also, that if no other contract had 
been made by the defendants than the deed of trust, it 
was not sufficient to charge them under the first count: 
also, that the deed did not furnish sufficient evidence of 
consideration, necessary to support the first count: and 
charged that the waiver of lien of execution, by the plain- 
tiffs, as averred by the deed, was a sufficient considera- 
tion to support the promise in favor of the plaintiffs: al- 
'-go, that if the money was received by the defendants, as 
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trustees only, that they could not be sued for it by the 
plaintiffs at law: and charged, that if the jury believed 
the defendants had made the money under the deed, that 
the plaintiffs’ execution had a precedent lien, and that 
there was a surplus after all expenses, and that for such 
- @ surplus, an action at law could be maintained. 

The defendants gave in evidence, a judgment recovered 
against them (for the loss of a negro killed ou the steam 
boat) for one thousand dollars. They offered also evi- 
dence to prove, that they hal employed a captain to ma- 
nage the steam boat; that this employment was judi- 
ciously made, and that it was the captain’s neglect, and 
not theirs, which was the cause of the recovery against 
them. This last evidence the court rejected. 

The defendants requested the court to charge, that if 
the payment of the judgment of one thousand dollars, 
exhausted the money in their hands, that the plaintifis 
were not entitled to recover. 

The court did charge, that if over and above the amount 
of said recovery and their compensation, defendants had: 
received enough money to pay the plaintilfs, that the re- 
covery against them for negligence should not effect them; 
but if not enough, that the plaintiffs demand, if proved 
accurding to the construction of the deed, had precedence 
over the amount of that recovery against them. All which 
was excepted to and relied on as error. | 


Thornton, for plaintiffs in error. 


COLLIER, C. J.—'To authorise a party to recover upon 
a contract in the declaration, alleging a special contract, 
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it is necessary to show a contract substantially as al- 
leged. But it is competent for a plaintiff, where no spe- 
cial contract is proved, if he have a good cause of action, 
to recover, either, in a general idebitatus assumpstt, quan- 
tum meruit, Or quantum valebant, as the proof may war- 
rant. In the present case, we are not informed by the 
record that there was an express contract between the 
































parties, either special or otherwise; we will then en- 
quire if there was any objection to a recovery upon the 
second count, for money had and received. 

Where one man has money in his hands, which ez 
@equo et bono helongs to another, if there be no contract mo- 
difying or controlling the general liability to pay, the 
person entitled to the money may recover in an action for 
money had and received to his use. Nor is it necessary 
that there should have been any agreement between the 
parties, to entitle the plaintiffs to maintain this action. 
In Neilson vs. Blight, (1 Johns. Cases, 205.) it was deci- 
ded, that where an agent receives goods, on condition to 
pay a creditor of the principal, (who is ignorant of the 








arrangement,) a sum of money out of the proceeds, and 
the goods are sold, the creditor may maintain an action 
for money liad and received against the agent. 

In Hall vs. Marston, (17 Mass. R. 575,) it appeared that 
one Bradford was indebted to the plaintiff and to the de- 
fendant, in the sum of thirteen hundred dollars, and re- 
mitted to the latter a bill of exchange, with these instruc- 
tions: “Please to do the needful with the bill, and when 
in cash, have the goodness to pay Mr. Jacob Hall, distil- 

- ler, Boston, two hundred dollars, and take his receipt, 


8 P. 43 
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and place the balance to my credit, and you will much 
’ oblige,” &¢: | 

‘The bill was accepted and paid, but the defendant did 
not pay any part of it to the plaintiff. And this action 
‘was brought to recover the two hundred dollars. . The 
court considered it as well settled, that if one man pro- 
miises another, for a valuable consideration, to pay a third 
-@ sum of money, the latter may maintain assumpsit for 
money had and received. It is further said, that there 
are many cases in which that form of action is support- 
ed, without any other privity between the parties, than 
what the law creates. “ Whenever one man has in his 
hands the money of another, which he ought to pay over, 
- he is liable to this action, although he has never seen or 
heard of the party who has the right ;. if he cannot show 
that-he has the legal or equitable ground for retaining 
it, the law creates the privity and the promise.” So, if 
money be given to one person to deliver to a third, the 
right to the money is transferred.to the latter, and he 
may bring this action—(To the s. p. Dumond vs. Car- 
- penter, 3 Johns. R. 183; Raymond vs. Bearnard, 12 John. 
-R. 276; Goodridge et al. vs. Lord, 10 Mass. R. 487; Tind- 
lay vs. Adams, 2 Day’s R. 369; 7 Har. & Johns. R. 157; 
Williams vs. Everit, 14 East’s R. 582; 1 Com. Dig. As- 
-gumpsit, E.) The statute of frauds interposes no barrier 
to a recovery in such a case—the undertaking of a de- 
fendant is not to answer for the debt, default, or mis- 
carriage of another, but to pay the money of another al- 
ready received, Or when received, to a third person. It is 
an agreement to perform an agency, and the reception 
of the money creates a sufficient consideration to support 
it. 
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The idea, that if the plaintiffs -reéeived ‘the money 
sought to be recovered of them by the sale of property, 
‘conveyed to thein in ¢rust, to sell for the defendants be- 
nefit, they are not chargeable at law, is not well foun- 
ded. ‘Trustees, if faithless or perverse, may be compelled, 
in equity, to execute their trust, or they may be required 
to discover how they have executed it, and account to their. . 
cestui’s que trust. But where the execution of the trust 
creates a mere monied demand upon the trustee for a 
sum certain, or which may be reduced to a certainty by 
a reference to something else, there is no principle of law 
which would render necessary a resort to equity. In 
the case at bar, it appears from the deed of trust, that 
the defendant was an execution creditor of one Davis, 
who being deSirous of paying him, as well as others, 
who had executions against his estate, conveyed a con- 
siderable amount of personal property to the plaintiffs, 
in trust, to sell, and with the proceeds to pay the execu- 
tion creditors according to their legal priority or prefer- 
ence. The plaintiffs sold a part or all. the property, 
. which yielded largely more than a sum sufficient to. sa- 
tisfy the execution of the defendants, or any other having 
a prior lien. It is, then, clear, that the plaintiffs have 
money in their hands, which ex @quo et bono should be 
paid over to the defendants. . | 

To entitle the defendants to recover, there could have 
been no necessity for producing their execution, for any 
other purpose than to show its amount, and the time of 
its issuance by the clerk, and reception by the sheriff; 
and its production might be dispensed with, and the ez- 
ecution docket substituted to prove these facts, if the she- 
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riff had failed to return it to the proper depository ac- 
cording to its mandate. 

The deed of trust recites the agreement by the execu- 
tion creditors, to delay a collection of their judgments 
until the first day of April after its execution, upon the 
property conveyed by the deed, being secured for their 
benefit. Now, it was nut necessary to the maintenance 
of the defendants action, to stow that they had caused 
the sheriff to withdraw the levy of their execution, and 
return it unsatisfied. If the defendants had, in despite 
of the agreement recited in the deed, collected their judg- 
ment, it would have been an available defence, which it 
was incumbent on the plaintiffs to make out. But the 
defendants did show, prima facie, that they did not com- 
mit a breach of the agreement, for they directed the she- 
riff to suspend pro-eed. ngs upon the execution. 

It is argued for the plaintitfs, that conceding their lia- 
bility, yet they are not chargeable in asswmpsit; that their 
contract being under seal, some other action suited to its 
dignity, should have been brought. This argument would 
be very forcible, if the defendants were parties to the 
deed; but they are hot, and consequently can maintain 
no action upon it. If a contract under seal, be so execu- 
ted as not to authorise a party injured by its breach, to 
sue upon it, he may bring assumpsit, and make the con- 
tract inducement by his declaration, or give it in evi- 
dence, without noticing it in the pleadings, according as 
it may be necessary to make out his case—(Gouverneur 
et al. vs. Elliott and wife, 2 Hall’s Rep. 211.) In Arnold 
vs. Hickman, (6 Munf. R. 15,) it was determined, that 
where a judgment assigned by a sealed instrument was 
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afterwards reversed, assumpsit Was the proper action 
against the assignor; because the deed of assignment 
was not the ground, but only inducement to the action. 
And in Baird & Briggs vs. Blaigrove’s ex’or, (1 Wash. R. 
170,) an’action of assumpsit Was brought upon a state of 
facts, in some respects not much unlike those shown in 
the present case. There, the declaration stated, that the 
plaintiffs having obtained a judgment against one Jere- 
miah Glenn, and being willing to give to him an oppor- 
tunity of disposing of his property to the best advantage, 
to enable him to satisfy the judgment, an agreement 
was entered into between the plaintiffs, Glenn, and the 
testator of the defendant, whereby the testator bound 
himself to see the balance of the debt, interest and cost, 
(which should remain unsatisfied by the property which 
Glenn might sell for that purpose,) paid by October, se- 
venteeen hundred and seventy-five. That the intention 
of the agreement was to favor Glenn, by enabling him 
to sell his property at the highest price. ‘That in con- 
sideration thereof, the testator afterwards, &c. assumed 
upon himself to pay such balance when required. The 
declaration then avers, that a sale was made, and a ba- 
lance still remained unsatisfied, of which, &c. whereby, 
&c. nevertheless, &c. The agreernent stated in the de- 
claration had three scrolls, one opposite each signature: 
but no part of the agreement, either in the beginning, 
conclusion, or attestation, says any thing about its being 
sealed. The court inclined to the opinion, that the 
agreement was not a sealed instrument, but without de- 
ciding that point, were of opinion that if it was, the ac- 
tion was sustainable. “The agreement,” say they, “is 
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only stated as inducement to that, which forms the real 
ground of the consideration”—(See also Brickell vs. Batch- , 
elor, C. &..N. (No. Caro.) Rep. 109.) 

In the case before us, the deed of assignment gave no 
4 right. of action to the defendants. 'The foundation of 
their actiou, is the receipt of money by the sale of Davis’ 
property ; the deed is but inducement to this, and serves 
to show from whom, and for what.purpose the property 
‘was conveyed to the plaintiffs, and how its proceeds 
weré to be appropriated. 

There is no error in the charge of the judge to the ju- 
ry, that the plaintiffs were not authorised to retain. as 
against the creditors provided for by the deed, the amount 
of a recovery against them, for the loss of a negro by ne- 
gligence on the steam boat, conveyed to them by Davis, if 
we are to understand the negligence to be imputable to 
the plaintiffs. It is, however, needless to consider this 
point, as it seems to have been very clearly proved at the 
trial, that even allowing the plaintiffs to retain to the 
extent of the recovery against them,-and they would 
still have in their hands a sum,- much more than suffi- 
cient to pay the amount. of the defendants judgment, lia- 
ble (according to the terms of the deed) to its satisfac- 
tion. ; 

' The proceedings below are free from objection, and 
the judgment must be affirmed. | 
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DRIVER WS.-RIDDLE. 


1, At common law, when administration was revoked pending a 
suit, the revocation might be pleaded in discharge of the ae- - 
tion, but it was necessary fcr the plea to allege an administra- 
tion of the efte cts, or that they had been delivered to the suc- 
ceeding administrator. 


2. An executor cannot avoid his liability to settlement of the es- 
tate of his testator in the Orphan’s court, by resignation. 


3. ‘The act of eighteen hundred and twenty-one, (Aik. Dig. 179,) 
authorises an administrator to resign his authority, but pro- 
vides that he and his securities shall continue bound for all as- 
sets not duly administered, or delivered to his successor. 


4. An administrator or executor, therefore, eannot bya resigna- 
tion. of his authority, avoid any of the liabilities imposed on 
him by law,—and he can only be discharged from an action, 
by shewing an administration or want of assets. 


Error to the County court of Jackson county. 

Assumpsit against an administrator. 

On the trial of the cause, defendant suggested, that 
since the last term, he had resigned his administration, 
and that one Riddle, as sheriff of the county, had been 
appointed, which appeared to the court to be true, and 
matter of record in the Orphan’s court. Whereupon, de- 
fendant moved to be discharged from the suit, and he 
was accordingly discharged. 

Plaintiff then informed the court, he would not move 
to revive the suit against Riddle, as the present adminis- 
trator; upon which, Riddle moved to be madedefendant, 
as administrator de bonis non, Which was accordingly . 
done. Riddle then declared he was ready for tria], and 
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plaintiff refusing to proceed against him, the court non- 
suited plaintiff. 

Assignments of error: 

1. The court erred in discharging the administrator, 
as defendant, from the suit; 

2. In substituting Riddle as defendant ; and 

3. In rendering judgment against plaintiff below. 


Parsons, for the plaintiff in error. 


GOLDTHWAITE, J.—The sole question which arises 
in this case, is, Whether an administrator, by a resigna- 
tion of his office, can discharge himself from a suit in 
progress against him,. without shewing an administra- 
tion or the want of assets? 

The act of eighteen hundred and twenty-one, (Aik. 
Dig. 179,) authorises an administrator to resign his au- 
thority, but expressly provides that he and his securities 
shall continue bound for all assets which have not been 
duly administered, or delivered to the succeeding admin- 
istrator. Such was the liability at common law, in cases 
where the administration was revoked pending the suit, 
and although the revocation inight be pleaded in dis- 
charge of the action, it was necessary for the plea to al- 
lege an administration of the effects, or that they had 
been delivered to the succeeding administrator—(Garter 
vs. Dee, Freeman, 13; 1 Saund. Pl. and Ev. 373.) This 
court also has decided that an executor could not avoid 
his liability to settlement of the estate of his testator be- 
fore the Orphan’s court by a resignation—(Thomason & 
Haynes vs. Blackwell, 5 Stew. & Por. 181.) Those au- 
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thoritiés are satisfactory to shew that no administrator 
or executor can, by resignation of his authority, avoid any 
liabilities imposed on him by law; and that he can only 
be discharged by shewing an administration or want of 
assets. 


In the case before us, no attempt was made, by the 


previous administrator, to shew what disposition had 
been made of the assets which came to his hands,—and 
as the plaintiff has the right to pursue them, and, if ne- 
cessary, to fix a personal responsibility on the adminis- 
trator or his securities, if he has wasted the assets of the 
estate, it was incumbent on the administrator to aver in 
his suggestion to the court, such facts as were sufficient 
to discharge himself. It is immaterial whether these 
facts appear by suggestion to the court, or by plea; as in 
either event, the plaintiff ought to have the opportunity 
to controvert them by issue. As no opportunity has been 
afforded him to test the right of the administrator to be 
discharged from liability, the court erred in discharging 
the previous adininistrator, and permitting the present 
defendant to become a party to the suit. 

Let the judgment be reversed, and the cause remanded 
for further proceedings. 
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EVANS US. GORDON. 


1. Notes payable in bank are governed by the law merchant. 


2. And on such paper, it is not necessary to sue the maker to in- 
solvency, in order to enable the holder to maintain a suit 
against the endorser—aliter, where the note is not payable in 
bank. 


3. Where the consideration of the note, is effects, which belonged 
to an estate of which the plaintiff is executor, the contract is 
considered as made with the individual, and he need not de- 
clare in his representative character in a suit on the contract. 


4. Where a negotiable note is endorsed immediately to a plain- 
tiff, suit may be brought by him on such endorsement against 
the endorser, without disclosing that he received it as an ex- 
écutor. 


- 


Error to the County court of Wilcox county. 

Assumpsit against the endorser of a promissory note. 

This action was brought upon a note endorsed by the 
plaintiff in error, which note was payable to the order 
of Thomas Evans, negotiable and payable at the Branch 
Bank at Mobile, and endorsed by said Thomas Evans. 

The declaration averred, demand and protest, and the 
pleas were — 

1. Non-assumpsit. 

2. That the note was not the property of the plaintiff, 
in his individual capacity. 

Verdict and judement for plaintiff below. 

On the trial of the cause, plaintiff proved that the note 
was given for property which belonged to the estate of 
one Alexander Gordon, deceased, of whose estate plain- 
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tiff was executor. ‘There was no proof that the maker 
of the note had been sued to insolvency in any court of 
record. 

Defendant movéd the court to instruct the jury, that 
they could not find a verdict for plaintiff, inasmuch as 
the suit was not brought by plaintiff in his representa- 
tive character, and as it was not shewn that the maker 
of the note had been sued to insolvency, before the com- 
mencement of the suit against defendant. But the court 
instructed the jury, that if they believed the property 
was not entirely in plaintiff, they could find for him, and 
it was not necessary, that it should be shewn that the 
maker of the note had been sued to insolvency, before 
suit commenced against defendant, in order to entitle 
plaintiff to a verdict. Defendant objected to the protest 
offered in evidence going to the jury, which objection 
was overruled by the court. 

It was here assigned as error: 

That the court erred, in refusing to give, and in giving 
the several charges to the jury, stated in the bill of ex- 
ceptions. 





TS A ERT em em = 


Porter, for the plaintiff in error 
Phillips, contra. 


bank, is by statute governed by the rules of the law 
merchant—(Aik. Dig. 329, s. 11.) 

It was not necessary to sue the maker to insolvency, 
in order to enable the holder to maintain a suit against 
the endorser, as is required by the same statute, when 
the note is not payable in bank. 





PER CURIAM.—The note sued on, being payable in 
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_in error was the executor; and in such a case, the con- 
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The other objection is equally unsustainable. The 
consideration of the note was shewn to be property or 
effects belonging to the estate, of which the defendant 


tract is considered as made with the individual, and he 
need not declare in his representative capacity, in a suit 
on the contract—(1 Chitty’s Plead. 205; 2 Williams on 
‘Ex’rs, 1149.) 

Such is the rule, when the action is founded on the 
contract of sale, but in this case the note is endorsed im- 





_ mediately to the defendant in error, and the suit could 
-alone be brought in the manner it is instituted. 


Let the judgment be affirmed. 
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